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applicability and legal effect, most of which
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28

[CN-00-010]

RIN 0581-AB57

Revision of User Fees for 2001 Crop

Cotton Classification Services to
Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) will maintain user fees
for cotton producers for 2001 crop
cotton classification services under the
Cotton Statistics and Estimates Act at
the same level as in 2000. This is in
accordance with the formula provided
in the Uniform Cotton Classing Fees Act
of 1987. The 2000 user fee for this
classification service was $1.35 per bale.
This final rule would maintain the fee
for the 2001 crop at $1.35 per bale. The
fee and the existing reserve are
sufficient to cover the costs of providing
classification services, including costs
for administration and supervision.
EFFECTIVE DATE: July 1, 2001.
FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Cotton Program, 202—
720-2145.
SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on April 23, 2001. (66 FR 20408). A 15-
day comment period was provided for
interested persons to respond to the
proposed rule. No comments were
received, and no changes have been
made in the provisions of the final rule.
This final rule has been determined to
be not significant for purposes of
Executive Order 12866; and, it has not
been reviewed by the Office of
Management and Budget (OMB).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
disproportionately burdened. There are
an estimated 35,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR §121.201).
Continuing the user fee at the 2000 crop
level will not significantly affect small
businesses as defined in the RFA
because:

(1) The fee represents a very small
portion of the cost-per-unit currently
borne by those entities utilizing the
services (the 2000 user fee for
classification services was $1.35 per
bale; the fee for the 2001 crop will be
maintained at $1.35 per bale; the 2001
crop is estimated at 18,337,850 bales);

(2) The fee for services will not affect
competition in the marketplace; and

(3) The use of classification services is
voluntary. For the 2000 crop, 17,219,500
bales were produced; and, virtually all
of them were voluntarily submitted by
growers for the classification service.

(4) Based on the average price paid to
growers for cotton from the 1999 crop of
45 cents per pound, 500 pound bales of
cotton are worth an average of $225
each. The user fee for classification
services, $1.35 per bale, is less than one
percent of the value of an average bale
of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), the information
collection requirements contained in the
provisions to be amended by this final
rule have been previously approved by
OMB and were assigned OMB control
number 0581-0009 under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

These changes will be made effective
July 1, 2001, as provided by the Cotton
Statistics and Estimates Act.

Fees for Classification under the Cotton
Statistics and Estimates Act of 1927

The user fee charged to cotton
producers for High Volume Instrument
(HVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.35 per bale during
the 2000 harvest season, as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987, as amended by Public Law 102—
237. The fees cover salaries, costs of
equipment and supplies, and other
overhead costs, including costs for
administration, and supervision.

This final rule establishes the user fee
charged to producers for HVI
classification at $1.35 per bale during
the 2001 harvest season.

Public Law 102-237 amended the
formula in the Uniform Cotton Classing
Fees Act of 1987 for establishing the
producer’s classification fee so that the
producer’s fee is based on the prevailing
method of classification requested by
producers during the previous year. HVI
classing was the prevailing method of
cotton classification requested by
producers in 2000. Therefore, the 2001
producer’s user fee for classification
service is based on the 2000 base fee for
HVI classification.

The fee was calculated by applying
the formula specified in the Uniform
Cotton Classing Fees Act of 1987, as
amended by Public Law 102-237. The
2000 base fee for HVI classification
exclusive of adjustments, as provided by
the Act, was $2.17 per bale. An increase
of 2.26 percent, or 5 cents per bale
increase due to the implicit price
deflator of the gross domestic product
added to the $2.17 would result in a
2001 base fee of $2.22 per bale. The
formula in the Act provides for the use
of the percentage change in the implicit
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price deflator of the gross national
product (as indexed for the most recent
12-month period for which statistics are
available). However, gross national
product has been replaced by the gross
domestic product by the Department of
Commerce as a more appropriate
measure for the short-term monitoring
and analysis of the U.S. economy. The
number of bales to be classed by the
United States Department of Agriculture
from the 2001 crop is estimated at
18,337,850 bales. The 2001 base fee was
decreased 15 percent based on the
estimated number of bales to be classed
(1 percent for every 100,000 bales or
portion thereof above the base of
12,500,000, limited to a maximum
adjustment of 15 percent). This
percentage factor amounts to a 33 cents
per bale reduction and was subtracted
from the 2001 base fee of $2.22 per bale,
resulting in a fee of $1.89 per bale.

With a fee of $1.89 per bale, the
projected operating reserve would be
51.56 percent. The Act specifies that the
Secretary shall not establish a fee
which, when combined with other
sources of revenue, will result in a
projected operating reserve of more than
25 percent. Accordingly, the fee of $1.89
must be reduced by 54 cents per bale,
to $1.35 per bale, to provide an ending
accumulated operating reserve for the
fiscal year of 25 percent of the projected
cost of operating the program. This
would establish the 2001 season fee at
$1.35 per bale.

Accordingly, § 28.909, paragraph (b)
would reflect the continuation of the
HVI classification fee at $1.35 per bale.

As provided for in the Uniform Cotton
Classing Fees Act of 1987, as amended,
a 5 cent per bale discount would
continue to be applied to voluntary
centralized billing and collecting agents
as specified in § 28.909 (c). Growers or
their designated agents requesting
classification data provided on
computer punched cards will continue
to be charged the fee of 10 cents per
card in §28.910 (a) to reflect the costs
of providing this service. Requests for
punch card classification data
represented less than 1.0 percent of the
total bales classed from the 2000 crop,
down from 2.6 percent in 1997. Growers
or their designated agents receiving
classification data by methods other
than computer-punched cards would
continue to incur no additional fees if
only one method of receiving
classification data was requested. The
fee for each additional method of
receiving classification data in § 28.910
would remain at 5 cents per bale, and
it would be applicable even if the same
method was requested. However, if
computer punched cards were

requested, a fee of 10 cents per card
would be charged. The fee in § 28.910
(b) for an owner receiving classification
data from the central database would
remain at 5 cents per bale, and the
minimum charge of $5.00 for services
provided per monthly billing period
would remain the same. The provisions
of § 28.910 (c) concerning the fee for
new classification memoranda issued
from the central database for the
business convenience of an owner
without reclassification of the cotton
will remain the same.

The fee for review classification in

§28.911 will be maintained at $1.35 per
bale.

The fee for returning samples after
classification in § 28.911 will remain at
40 cents per sample.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Cotton samples,
Grades, Market news, Reporting and
record keeping requirements, Standards,
Staples, Testing, Warehouses.

For the reasons set forth in the
preamble, 7 CFR Part 28 is amended as
follows:

PART 28—COTTON CLASSING
TESTING STANDARDS

1. The authority citation for 7 CFR
Part 28, Subpart D—Cotton
Classification and Market News Services
for Producers, continues to read as
follows:

Authority: 7 U.S.C. 471-476.

2. In §28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.

* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $1.35 per bale.

3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) * * * The fee for review
classification is $1.35 per bale.
* * * * *

Dated: May 23, 2001.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 01-13562 Filed 5-25-01; 10:50 am]
BILLING CODE 3410-02-U

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 928
[Docket No. FV01-928-1 IFR]

Papayas Grown in Hawaii; Suspension
of Grade, Inspection, and Related
Reporting Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule indefinitely
suspends the grade, inspection,
inspection waiver procedures, and
related exempt shipment reporting
requirements under the marketing order
regulating papayas grown in Hawaii,
due to current overproduction and
unprecedented low prices for fresh
papayas. These requirements went into
effect on January 2, 2001. This action
results from a unanimous
recommendation of the Papaya
Administrative Committee (committee
or PAC) at an emergency meeting on
December 28, 2000. This action is
expected to permit the industry to
utilize funds earmarked for inspection
for enhanced marketing efforts, thus
improving producer returns by
increasing consumer demand.

DATES: Effective May 31, 2001;
comments received by July 30, 2001 will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720—8938, or
E-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 4875901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
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Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090—6456;
telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 155 and Marketing Order No. 928,
both as amended (7 CFR part 928),
regulating the handling of papayas
grown in Hawaii, hereinafter referred to
as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule suspends three sections of
the order’s rules and regulations
regarding minimum grade requirements
(§928.313), maturity exemptions
(§928.152), and inspection waiver
procedures (§ 928.150). It also amends
§928.160 of the order’s rules and

regulations. The amendment to
§928.160 removes references to
mandatory regulations and relieves
handlers from the requirement to add
the inspection certificate number on
PAC Form 1, Papaya Utilization.

This rule results from a unanimous
recommendation of the committee at an
emergency meeting on December 28,
2000. At that meeting, the committee
recommended postponing, until July 1,
2001, the effective date of a final rule
published by the Department on
November 22, 2000, which reinstated
grade, inspection, and related reporting
requirements, effective January 2, 2001.
The committee held a subsequent
committee meeting on January 11, 2001,
at which further public discussion was
held. After considering the committee’s
recommendation and other relevant
information, the Department is
suspending, for an indefinite period, the
requirements that were reinstated on
January 2, 2001.

Section 928.52 of the papaya
marketing order authorizes the
establishment of grade, size, quality,
maturity, and pack and container
regulations for shipments of papayas.
Section 928.53 allows for the
modification, suspension, or
termination of such regulations when
warranted. Section 928.55 provides that
whenever papayas are regulated
pursuant to §§928.52 or 928.53, such
papayas must be inspected by the
inspection service and certified as
meeting the applicable requirements.
The cost of inspection and certification
is borne by handlers. Section 928.54
authorizes regulation exemptions when
shipping papayas for commercial
processing, relief agencies, or charitable
institutions. In addition, the Secretary
may relieve from any or all
requirements under or established
pursuant to §§928.41, 928.52, 928.53,
and 928.55, the handling of papayas in
such minimum quantities, in such types
of shipments, or for such specified
purposes (including shipments to
facilitate the conduct of marketing
research and development projects
established pursuant to § 928.45) as the
committee, with the approval of the
Secretary, may prescribe. Section 928.60
of the papaya marketing order
authorizes handler reporting
requirements.

This rule suspends § 928.313 of the
order s rules and regulations regarding
minimum grade requirements. That
section states that no handler shall ship
papayas to any destination unless such
papayas meet the minimum grade of
Hawaii No 1.

This rule also removes the
requirement that handlers obtain

inspection through the Federal or
Federal-State Inspection Service
(inspection service) prior to shipment of
fresh papayas. Suspension of the
inspection waiver procedures in
§928.150 of the order’s rules and
regulations results in the elimination of
the authority of the inspection service to
grant inspection waivers. Inspection
waivers allow handlers to ship papayas
without inspection under certain
conditions when it is not practicable for
the inspection service to provide such
inspection. In the absence of mandatory
inspection, handlers do not need
inspection waivers issued by the
inspection service.

This rule also suspends the maturity
exemption and related reporting
requirements in § 928.152 of the order’s
rules and regulations to remove the
requirement that handlers interested in
becoming handlers of immature papayas
apply to the committee for approval,
and report handling of immature
papayas. Immature papayas are used in
a popular dish called green papaya
salad and as a vegetable substitute in
recipes. Suspension of the maturity
exemption and related reporting
requirements relieves handlers from
filing PAC Forms 7 and 7(c) with the
committee.

In addition, this rule amends
§928.160 to remove the references to
mandatory regulations and the
requirement that handlers include the
number of the inspection certificate
issued by the inspection service on each
PAC Form 1 filed with the committee.

Grade, inspection, and reporting
requirements under the order were
suspended in 1994. As previously
mentioned, in a final rule published on
November 22, 2000, and effective
January 2, 2001, the Department
reinstated those requirements under
§§928.150, 928.152, 928.313, and
928.160 of the order’s rules and
regulations.

The committee met on December 28,
2000, and voted unanimously to
postpone the effective date until July 1,
2001. During that meeting, and a
subsequent meeting on January 11,
2001, the committee noted that
producer prices currently range from 6
to 12 cents per pound, compared to 25
to 45 cents per pound reported by the
committee for the same period the
previous year. Such prices, coupled
with overproduction, have had a
negative effect on the entire industry,
especially for the new Rainbow variety
of papayas. The Rainbow variety has
been developed to tolerate the effects of
the Papaya Ringspot Virus, which has
decimated papaya trees in Hawaii for
several years. The Rainbow variety,
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however, has not yet been approved for
exportation to possible significant
markets, especially Japan or Canada,
and is only marketed in the United
States.

Given the current marketing
limitations and overproduction of
papayas, the committee recommended
that funds earmarked for inspection
costs be redirected to marketing and
promotion in an effort to increase
demand and improve returns to
producers. Currently, with low prices to
producers, there is little money
available for inspection. What funds are
available, the committee believes,
would best be utilized in increasing
demand by enhanced marketing and
promotion activities at this time. The
committee proposed to review the
condition of the industry in late spring
or early summer to determine if
overproduction has eased or demand
improved. Historically, the summer
months result in lower production, due
to the reduced availability of rainwater.
This has been true for most varieties of
papayas, and may also be true for the
Rainbow variety. This information
would place the committee in a better
position to evaluate what further
recommendations to make in the
interests of the industry.

While the committee recommended a
postponement of the effective date for
implementing mandatory grade,
inspection, and related reporting
requirements until July 1, 2001, the
Department believes that a suspension
of the requirements is preferable at this
time. First, the emergency
recommendation was made five days
prior to the effective date of the
regulations, January 2, 2001. Since that
time inspections of papayas have not
occurred. Second, the committee does
not yet have a timetable for entry of the
new Rainbow variety of papayas into
the export markets to which the
traditional variety, Kapoho, currently
has entry. The committee believes
increased demand would help absorb
the current overproduction of the
prolific Rainbow variety, and have a
positive affect on producer returns.
Third, the committee also believes that
enhanced marketing and promotion may
also improve demand for all fresh
papayas. The committee believes that
funds earmarked for inspection costs
would be better utilized on promotional
efforts. Thus, there would be no funds
available later in the fiscal year for
implementing mandatory inspection.
There is no evidence that the conditions
that currently exist in the industry
would be greatly improved in the next
several months.

For these reasons, the mandatory
grade, inspection, and reporting
requirements effective January 2, 2001,
are suspended until such time as the
conditions in the industry improve and
the committee can demonstrate a long-
term commitment to a quality control
program.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 400
producers of papayas in the production
area and approximately 60 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on a reported current average
f.o.b. price of $.65 per pound of
papayas, a handler would have to ship
in excess of 7.69 million pounds of
papayas to have annual receipts of
$5,000,000. Last year, only one handler
shipped more than 7.69 million pounds
of papayas, and, therefore, could be
considered a large business. The
remaining handlers could be considered
small businesses, excluding receipts
from other sources.

Based on a reported current average
grower price of $0.09 per pound and
annual industry shipments of 40 million
pounds, total grower revenues would be
$3.6 million. Average annual grower
revenue would, thus, be $9,000. Based
on the foregoing, the majority of
handlers and producers of papayas may
be classified as small entities, excluding
receipts from other sources.

This rule suspends the grade,
inspection, and related reporting
requirements under the order’s rules
and regulations. As a result,§§ 928.150,
928.152, and 928.313 are suspended in
their entirety, and §928.160 is amended
to remove the reference to mandatory
regulations and the requirement that the
inspection certificate number be added

to the utilization reports filed by
handlers.

At the meeting, the committee
discussed the impact of these changes
on handlers and producers in terms of
cost. Since mandatory inspection and
certification costs are borne by handlers,
the cost savings to each handler are
estimated to be a total $24.24 per hour
for on-site inspections. In addition, the
inspection service charges mileage costs
of $.37 per mile round trip from the
inspection service office to the handler’s
premises or processing plant. According
to the inspection service, for a trip
taking 10 or more minutes, or covering
7 or more miles, the travel time cost is
based on the $24.24 hourly rate. Some
handlers could pass the inspection costs
onto producers, thus, further decreasing
overall producer returns. These costs do
not apply in the absence of minimum
quality requirements and associated
mandatory inspection.

During its deliberations, the
committee discussed possible
alternatives to this action. They
deliberated the impacts of the final rule
taking effect on January 2, 2001.
However, because economic conditions
in the papaya industry are currently at
a historically low level, the committee
rejected that alternative.

The committee also debated the value
of suspending, rather than postponing,
the regulations in their entirety. That
alternative, however, was also rejected,
as the committee felt suspension of the
regulations was too drastic an action to
take at the time. Instead, the committee
proposed postponing the effective date
of the requirements until July 1, 2001,
and further reviewing the conditions
within the industry at that time. The
requirements were originally suspended
beginning on July 1, 1994.

However, as noted earlier, the
Department has determined that a
suspension of the requirements is
preferable, given the current industry
conditions and likelihood that there will
be no substantial improvement in the
next several months. If industry
conditions improve, implementation of
the quality control program could again
be recommended by the committee.
Accordingly, this action will have a
favorable effect on both large and small
entities.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this rule have
been previously approved by the Office
of Management and Budget (OMB) and
have been assigned OMB No. 0581—
0102.

This rule relaxes reporting
requirements under the order, since
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PAC Form 1 will no longer require the
addition of the inspection certificate
number on it. In addition, PAC Forms
7 and 7(c) will not be required from
handlers wishing to be approved
handlers of immature papayas. In the
absence of mandatory inspection, no
handlers will be required to apply for
approval to handle immature papayas
using PAC Form 7 nor report shipments
of immature papayas to the committee
using PAC Form 7(c). This rule will
decrease the burden by 9.25 hours.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
proposed rule.

In addition, the committee’s meetings
were widely publicized throughout the
papaya industry and all interested
persons were encouraged to attend the
meetings and participate in committee
deliberations on all issues. Like all
committee meetings, the December 28,
2000, and the subsequent January 11,
2001, meetings were public meetings
and all entities, both large and small,
were encouraged to express views on
this issue. The committee itself is
comprised of 13 members, consisting of
nine producer members and three
handlers members. The committee also
includes a public member who does not
represent an agricultural interest nor
have a financial interest in papayas.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following web site:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matters presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found
that the suspensions and revision made
by this rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice prior to putting this
rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule needs to be in
effect as soon as possible to continue to

provide relief to the Hawaii papaya
industry; (2) this action reflects the
emergency recommendation of the
committee and the Department’s
assessment of the industry; and (3) this
rule provides a 60-day comment period
and any comments received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 928
Marketing agreements, Papayas,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 928 is amended as
follows:

PART 928—PAPAYAS GROWN IN
HAWAII

1. The authority citation for 7 CFR
part 928 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§§928.150, 928.152, 928.313 [Suspended]

2. Sections 928.150, 928.152, and
928.313 are indefinitely suspended in
their entirety.

3.In §928.160, paragraph (a)(1) is
revised to read as follows:

§928.160 Utilization reports.

(a] R

(1) Quantity of papayas handled
subject to assessments including the

date and destination of each shipment;
* * * * *

Dated: May 21, 2001.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 01-13472 Filed 5—29-01; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 285

[Docket No.: 000831249-1129-02]

RIN 0693-ZA39

National Voluntary Laboratory

Accreditation Program; Operating
Procedures

AGENCY: National Institute of Standards
and Technology, Commerce.
ACTION: Final rule.

SUMMARY: The Director of the National
Institute of Standards and Technology
(NIST), United States Department of
Commerce, is today issuing a final rule
revising regulations found at 15 CFR

part 285 pertaining to the operation of
the National Voluntary Laboratory
Accreditation Program (NVLAP). The
NVLAP procedures are revised to ensure
continued consistency with
international standards and guidelines
currently set forth in the International
Organization for Standardization (ISO)/
International Electrotechnical
Commission (IEC) 17025:1999, General
requirements for the competence of
testing and calibration laboratories, and
ISO/IEC Guide 58:1993, Calibration and
testing laboratory accreditation
systems—General requirements for
operation and recognition, thereby
facilitating and promoting acceptance of
test and calibration results between
countries to avoid barriers to trade.
Provisions in this regard will facilitate
cooperation between laboratories and
other bodies, assist in the exchange of
information and experience and in the
harmonization of standards and
procedures, and establish the basis for
national and international mutual
recognition arrangements.

In addition, NIST is reorganizing and
simplifying part 285 for ease of use and
understanding. While the existing
regulations accurately set forth the
NVLAP procedures, the regulations
themselves are complex and difficult to
understand. In an effort to simplify the
format and make the regulations more
user friendly, NIST is rewriting in plain
English and consolidating sections
previously contained in subparts A
through C of part 285.

DATES: This rule is effective June 29,
2001.

ADDRESSES: David F. Alderman, Chief,
National Voluntary Laboratory
Accreditation Program, National
Institute of Standards and Technology,
100 Bureau Drive, Stop 2140,
Gaithersburg, MD 20899-2140.

FOR FURTHER INFORMATION CONTACT:
David F. Alderman, Chief, National
Voluntary Laboratory Accreditation
Program, 301-975—4016.
SUPPLEMENTARY INFORMATION:

Background

Part 285 of title 15 of the Code of
Federal Regulations sets out procedures
and general requirements under which
the National Voluntary Accreditation
Program (NVLAP) operates as an
unbiased third party to accredit both
testing and calibration laboratories.

The NVLAP procedures were first
published in the Federal Register as
part 7 of title 15 of the Code of Federal
Regulations (CFR) (41 FR 8163,
February 25, 1976). On June 2, 1994, the
procedures were redesignated as part
285 of title 15 of the CFR, expanded to
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include accreditation of calibration
laboratories, and updated to be
compatible with conformity assurance
and assessment concepts, including the
provisions contained in ISO/IEC Guide
25:1990, General requirements for the
competence of calibration and testing
laboratories (59 FR 22742, May 3, 1994).

Description and Explanation of
Proposed Changes

The NVLAP procedures found at 15
CFR Part 285 are revised to ensure
continued consistency with
international standards and guidelines.
At this time, the management and
technical requirements of the new
standard, ISO/IEC 17025:1999, General
requirements for the competence of
testing and calibration laboratories, and
the internationally accepted
requirements for accrediting bodies,
including those found in ISO/IEC Guide
58:1993, Calibration and testing
laboratory accreditation systems—
General requirements for operation and
recognition, are applicable; however, the
revisions include provisions allowing
for updated versions and replacements
of these documents. ISO/IEC
17025:1999 supersedes and replaces
ISO/IEC Guide 25:1990, upon which the
current NVLAP accreditation criteria are
based.

In addition, NIST is reorganizing and
simplifying part 285 for ease of use and
understanding. While the existing
regulations accurately set forth the
NVLAP procedures, the regulations
themselves are complex and difficult to
understand. In an effort to simplify the
format and make the regulations more
user friendly, NIST is rewriting in plain
English and consolidating sections
previously contained in subparts A
through C of part 285. Since the
consolidated format does not require
subparts, NIST is removing subparts A
through C. The removal of these
subparts will not alter the operations of
NVLAP, but will promote ease of use
and facilitate understanding of the
program’s operations.

To ensure continued consistency with
applicable international standards and
guidelines, NIST is removing subpart D,
Conditions and Criteria for
Accreditation, and is applying the
conditions and criteria contained in the
applicable internationally accepted
documents as they are revised from time
to time, as set forth in new section
285.14, Criteria for Accreditation.

Summary of Comments

On November 7, 2000, the National
Institute of Standards and Technology
published a notice of proposed
rulemaking in the Federal Register (65

FR 66659). In response, four letters were
received from operators of NVLAP-
accredited testing laboratories. The
respondents applauded NIST’s efforts to
revise NVLAP procedures to ensure
consistency with ISO/IEC standards and
guides and make several specific
recommendations, which are addressed
below.

Comment. The four respondents
noted that the proposed rule references
the term NVLAP as a federally registered
certification mark, and stated that this is
the first instance they had ever seen the
mark of an accreditation body referred
to as a certification mark and also one
that is federally registered. The
respondents recommended that an
explanation be given on why this
reference is made and what its impact
will be on NVLAP-accredited
laboratories.

Response: The name ‘“National
Voluntary Laboratory Accreditation
Program” and the acronym “NVLAP”
have been in use since the
announcement of the formal inception
of the program on February 25, 1976.
The NVLAP logo was first used in
interstate commerce on March 17, 1980,
and was first registered with the U.S.
Patent and Trademark Office as a
certification mark on March 22, 1983.
Application for registration of the term
NVLAP as a certification mark was filed
with the U.S. Patent and Trademark
Office on November 30, 2000.
Registration of the term NVLAP is meant
to strengthen NIST’s rights in the mark.
The registration will have no impact on
NVLAP-accredited laboratories.

The final rule, section 285.3,
Referencing NVLAP accreditation,
states: “NIST reserves the right to
control the quality of the use of term
NVLAP and of the logo itself.” Control
of the term and the logo benefits
NVLAP-accredited laboratories by
promoting confidence that test and
calibration reports endorsed with these
certification marks will be accepted by
economies throughout the world.

Comment: Three respondents wrote
that under the proposed new
regulations, the termination of a LAP
rests with the Chief of NVLAP, and that
current regulations require the
determination to be made by the
Director. Concern was expressed that
the proposed rule removes a layer of
approval needed to terminate a LAP and
leaves the decision solely in the hands
of the Chief of NVLAP.

Response. There is no change to
current regulations, which already state
that the Chief of NVLAP may terminate
a LAP when the Chief of NVLAP
determines that a need no longer exists
to accredit laboratories for the services

covered under the scope of the LAP.
The final rule that amended the NVLAP
procedures by replacing the Director of
NIST with the Chief of NVLAP in
§285.19(a) and (c), was published in the
Federal Register (64 FR 59616) on
November 3, 1999, and became effective
on that date. The regulations were
amended to conform with the delegation
of authority at NIST. Subsequently, on
November 18, 1999, a NVLAP Policy
Guide (PG-3-1999) was published to
notify all NVLAP-enrolled laboratories
of the change in the regulations,
reflecting the delegation of certain
designated authorities.

Comment. The respondents stated
that under the proposed regulation it
appears that renewal responsibilities
have been shifted entirely to the
accredited laboratory. The respondents
recommended that the proposed
regulations be clarified to indicate who
has the responsibility for initiating the
renewal of a laboratory’s accreditation.

Response. NVLAP will continue to
notify accredited laboratories when it is
time to renew their accreditations; there
will be no change in the renewal
process. The regulations were simplified
and reorganized for the purposes
presented in the Summary of this notice
and, therefore, no longer describe in
detail the steps of the accreditation
process. Renewing laboratories will
continue to be sent a renewal
application package before the
expiration date of their accreditations to
allow sufficient time to complete the
renewal process. (See Section 3.6.1 of
NIST Handbook 150, 2001 Edition.)

Comments. Three respondents
expressed concern about the addition of
§ 285.12, Monitoring visits, to the
regulation, stating that the problem with
unannounced monitoring visits by any
accreditation body of an unlimited
scope is the major disruption of the
normal operations of the laboratory.
These respondents requested that
NVLAP reconsider the type of items that
would be appropriate for unannounced
monitoring visits and those that would
be appropriate for announced
monitoring visits and reduce them to a
written list.

Reponse. NIST added § 285.12 to the
revised rule to be consistent with
NVLAP’s actual practice and current
procedures, which were previously set
forth in the 1994 edition of NIST
Handbook 150, Sec. 285.22(b)(6),
Monitoring visits. This procedure has
been added to the regulations to better
notify the public of NVLAP’s
procedures.

Use of the term “monitoring visit”
dates back to 1982, when NIST
published a notice in the Federal
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Register to update its announcement of
the availability of laboratory
accreditation programs for certain fields
of testing (44 FR 9492, March 5, 1982).
Under Supplementary Information,
Unnannounced Visits, this notice stated:

* * * “In addition to regularly scheduled
laboratory visits, unannounced visits * * *
may be initiated * * *” (45 FR 5572-5598).
Experience has shown that in order to insure
the availability of management and staff to
demonstrate equipment and perform tests, a
call to the laboratory from one day to one
week before the visit may be necessary.
Therefore, in the future these unannounced
visits will be known as ‘““monitoring visits”
which may or may not be announced in
advance of the visit. Monitoring visits may
occur at any time. These visits may be
initiated based on random selection or in
response to a specific need because, in the
opinion of DOC, the laboratory appears to
have a testing problem. In general, a
complete review of the laboratory is not
contemplated for the monitoring visit. In the
case of randomly selected visits, key aspects
of the laboratory will be checked. In the case
of visits due to an apparent problem, aspects
relating to the problem, and possibly other
selected key aspects as well, will be checked.

Surveillance of laboratories is a
requirement of ISO/IEC Guide 58:1993,
clause 6.7. NVLAP anticipates that this
requirement will be expanded to
include “‘short notice visits”” when ISO/
IEC Guide 58 is replaced byISO/IEC
17011, General requirements for bodies
providing assessment and accreditation
of conformity assessment bodies (now
in draft status). NVLAP will continue to
minimize disruptions to laboratories
during on-site visits.

Comments. The four respondents
stated that the due process protections
under § 285.13, Denial, suspension,
revocation or termination of
accreditation, have been changed
substantially from the current
regulations, including the elimination of
consultation with the laboratory prior to
suspension. The respondents also said
that it appears there is no recourse for
a laboratory if it feels that it has been
treated unfairly by the NVLAP auditor.

Response. The phrase “after
consultation with the laboratory” was
removed because consultation is
defined as a seeking of opinion or
advice and is, therefore, an
inappropriate choice of words for this
requirement. There are many cases
where consultation prior to suspension
is inappropriate, such as the failure of
an accredited laboratory to pass two
rounds of proficiency testing within a
set of three consecutive rounds in the
Bulk Asbestos Fiber Analysis LAP. In
this example, suspension is immediate
and automatic because the laboratory
failed to meet the program proficiency

testing requirement. (See NIST
Handbook 150-3 (1994): NVLAP Bulk
Asbestos Analysis).

Under section 285.13(b)(1) of the
revised rule, NVLAP will continue to
clearly state its requirements, to notify
a laboratory of the reasons for and
conditions of the suspension, and to
specify the action(s) the laboratory must
take to have its accreditation reinstated.
Except for the deletion of the term
“consultation,” the procedures
contained in § 285.13 of the revised rule
remain the same as those contained in
section 285.24(c) of the 1994 rule. Some
minor changes were made to harmonize
the wording of the proposed rule with
NVLAP Policy Guide PG-2-1998,
Accreditation Documents for
Laboratories Whose Accreditation Has
Been Suspended, Revoked, or Otherwise
Terminated, issued to NVLAP-
accredited laboratories on May 29, 1998.

If a laboratory feels that it has been
treated unfairly by a NVLAP assessor,
the laboratory may state its grievance in
its response to the assessment report or
in a letter of complaint to NVLAP.
Complaints from laboratories are
addressed in accordance with NVLAP’s
quality system procedure for
complaints, disputes and appeals,
which applies to complaints concerning
the handling of accreditation matters
from laboratories or from users of
NVLAP accredited laboratories. Copies
of this procedure may be obtained
pursuant to § 285.15(a) of the revised
regulation.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under the
Paperwork Reduction Act and have
been assigned OMB control number
0693-0003.

Executive Order 12866

This notice has been determined to be
not significant for purposes of Executive
Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: (1) The
regulation is procedural and has no
impact on any entity unless that entity
chooses to participate, in which case,
the cost to any participant is the same,
small cost ($500/application, other
associated costs cannot be projected

because they are dependent upon the
LAP in which an entity is participating,
and in some cases LAPs have not yet
been established) for any size
participant; (2) access to NVLAP’s
accreditation system is not conditional
upon the size of a laboratory or
membership of any association or group,
nor are there undue financial conditions
to restrict participation; and (3) the
technical components of NVLAP, that
is, the specific technical criteria that
individual laboratories are accredited
against, are not significantly changed by
this rule.

List of Subjects in 15 CFR Part 285

Accreditation, Business and industry,
Calibration, Commerce, Conformity
assessment, Laboratories, Measurement
standards, Testing.

Dated: May 22, 2001.
Karen H. Brown,
Deputy Director.

For reasons set forth in the preamble,
title 15 of the Code of Federal
Regulations is amended as follows:

PART 285—NATIONAL VOLUNTARY
LABORATORY ACCREDITATION
PROGRAM

1. The authority citation for Part 285
continues to read as follows:

Authority: 15 U.S.C. 272 et seq.
2. Part 285 is revised to read as
follows;

PART 285—NATIONAL VOLUNTARY
LABORATORY ACCREDITATION
PROGRAM

Sec.

285.1 Purpose.

285.2 Confidentiality.

285.3 Referencing NVLAP accreditation.

285.4 Establishment of laboratory
accreditation programs (LAPs) within
NVLAP.

285.5 Termination of a LAP.

285.6 Application for accreditation.

285.7 Assessment.

285.8 Proficiency testing.

285.9 Granting accreditation.

285.10 Renewal of accreditation.

285.11 Changes to scopes of accreditation.

285.12 Monitoring visits.

285.13 Denial, suspension, revocation or
termination of accreditation.

285.14 Criteria for accreditation.

285.15 Obtaining documents.

§285.1 Purpose.

The purpose of part 285 is to set out
procedures and general requirements
under which the National Voluntary
Laboratory Accreditation Program
(NVLAP) operates as an unbiased third
party to accredit both testing and
calibration laboratories. Supplementary
technical and administrative
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requirements are provided in supporting
handbooks and documents as needed,
depending on the criteria established for
specific Laboratory Accreditation
Programs (LAPs)

§285.2 Confidentiality.

To the extent permitted by applicable
laws, NVLAP will protect the
confidentiality of all information
obtained relating to the application, on-
site assessment, proficiency testing,
evaluation, and accreditation of
laboratories.

§285.3 Referencing NVLAP accreditation.

The term NVLAP (represented by the
NVLAP logo) is a federally registered
certification mark of the National
Institute of Standards and Technology
and the federal government, who retain
exclusive rights to control the use
thereof. Permission to use the term and/
or logo is granted to NVLAP-accredited
laboratories for the limited purposes of
announcing their accredited status, and
for use on reports that describe only
testing and calibration within the scope
of accreditation. NIST reserves the right
to control the quality of the use of the
term NVLAP and of the logo itself.

§285.4 Establishment of laboratory
accreditation programs (LAPSs) within
NVLAP.

NVLAP establishes LAPs in response
to legislative actions or to requests from
private sector entities and government
agencies. For legislatively mandated
LAPs, NVLAP shall establish the LAP.
For requests from private sector entities
and government agencies, the Chief of
NVLAP shall analyze each request, and
after consultation with interested parties
through public workshops and other
means shall establish the requested LAP
if the Chief of NVLAP determines there
is need for the requested LAP.

§285.5 Termination of a LAP.

(a) The Chief of NVLAP may
terminate a LAP when he/she
determines that a need no longer exists
to accredit laboratories for the services
covered under the scope of the LAP. In
the event that the Chief of NVLAP
proposes to terminate a LAP, a notice
will be published in the Federal
Register setting forth the basis for that
determination.

(b) When a LAP is terminated, NVLAP
will no longer grant or renew
accreditations following the effective
date of termination. Accreditations
previously granted shall remain
effective until their expiration date
unless terminated voluntarily by the
laboratory or revoked by NVLAP.
Technical expertise will be maintained

by NVLAP while any accreditation
remains effective.

§285.6 Application for accreditation.

A laboratory may apply for
accreditation in any of the established
LAPs. The applicant laboratory shall
provide a completed application to
NVLAP, pay all required fees and agree
to certain conditions as set forth in the
NVLAP Application for Accreditation,
and provide a quality manual to NVLAP
(or a designated NVLAP assessor) prior
to the assessment process.

§285.7 Assessment.

(a) Frequency and scheduling. Before
initial accreditation, during the first
renewal year, and every two years
thereafter, an on-site assessment of each
laboratory is conducted to determine
compliance with the NVLAP criteria.

(b) Assessors. NVLAP shall select
qualified assessors to evaluate all
information collected from an applicant
laboratory pursuant to § 285.6 of this
part and to conduct the assessment on
its behalf at the laboratory and any other
sites where activities to be covered by
the accreditation are performed.

(c) Conduct of assessment. (1)
Assessors use checklists provided by
NVLAP so that each laboratory receives
an assessment comparable to that
received by others.

(2) During the assessment, the
assessor meets with management and
laboratory personnel, examines the
quality system, reviews staff
information, examines equipment and
facilities, observes demonstrations of
testing or calibrations, and examines
tests or calibration reports.

(3) The assessor reviews laboratory
records including resumes, job
descriptions of key personnel, training,
and competency evaluations for all staff
members who routinely perform, or
affect the quality of the testing or
calibration for which accreditation is
sought. The assessor need not be given
information which violates individual
privacy, such as salary, medical
information, or performance reviews
outside the scope of the accreditation
program. The staff information may be
kept in the laboratory’s official
personnel folders or separate folders
that contain only the information that
the NVLAP assessor needs to review.

(4) At the conclusion of the
assessment, the assessor conducts an
exit briefing to discuss observations and
any deficiencies with the authorized
representative who signed the NVLAP
application and other responsible
laboratory staff.

(d) Assessment report. At the exit
briefing, the assessor submits a written

report on the compliance of the
laboratory with the accreditation
requirements, together with the
completed checklists, where
appropriate.

(e) Deficiency notification and
resolution. (1) Laboratories are informed
of deficiencies during the on-site
assessment, and deficiencies are
documented in the assessment report
(see paragraph (d) of this section).

(2) A laboratory shall, within thirty
days of the date of the assessment
report, provide documentation that the
specified deficiencies have either been
corrected and/or a plan of corrective
actions as described in the NVLAP
handbooks.

(3) If substantial deficiencies have
been cited, NVLAP may require an
additional on-site assessment, at
additional cost to the laboratory, prior to
granting accreditation. All deficiencies
and resolutions will be subject to
thorough review and evaluation prior to
an accreditation decision.

(4) After the assessor submits their
final report, NVLAP reviews the report
and the laboratory’s response to
determine if the laboratory has met all
of the on-site assessment requirements.

§285.8 Proficiency testing.

(a) NVLAP proficiency testing is
consistent with the provisions
contained in ISO/IEC Guide 43 (Parts 1
and 2), Proficiency testing by
interlaboratory comparisons, where
applicable, including revisions from
time to time. Proficiency testing may be
organized by NVLAP itself or a NVLAP-
approved provider of services.
Laboratories must participate in
proficiency testing as specified for each
LAP in the NVLAP program handbooks.

(b) Analysis and reporting.
Proficiency testing data are analyzed by
NVLAP and reports of the results are
made known to the participants.
Summary results are available upon
request to other interested parties; e.g.,
professional societies and standards
writing bodies. The identity and
performance of individual laboratories
are kept confidential.

(c) Proficiency testing deficiencies. (1)
Unsatisfactory participation in any
NVLAP proficiency testing program is a
technical deficiency which must be
resolved in order to obtain initial
accreditation or maintain accreditation.

(2) Proficiency testing deficiencies are
defined as, but not limited to, one or
more of the following:

(i) Failure to meet specified
proficiency testing performance
requirements prescribed by NVLAP;

(ii) Failure to participate in a regularly
scheduled “round” of proficiency
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testing for which the laboratory has
received instructions and/or materials;

(iii) Failure to submit laboratory
control data as required; and

(iv) Failure to produce acceptable test
or calibration results when using NIST
Standard Reference Materials or special
artifacts whose properties are well-
characterized and known to NIST/
NVLAP.

(3) NVLAP will notify the laboratory
of proficiency testing deficiencies and
actions to be taken to resolve the
deficiencies. Denial or suspension of
accreditation will result from failure to
resolve deficiencies.

§285.9 Granting accreditation.

(a) The Chief of NVLAP is responsible
for all NVLAP accreditation actions,
including granting, denying, renewing,
suspending, and revoking any NVLAP
accreditation.

(b) Initial accreditation is granted
when a laboratory has met all NVLAP
requirements. One of four accreditation
renewal dates (January 1, April 1, July
1, or October 1) is assigned to the
laboratory and is usually retained as
long as the laboratory remains in the
program. Initial accreditation is granted
for a period of one year; accreditation
expires and is renewable on the
assigned date.

(c) Renewal dates may be reassigned
to provide benefits to the laboratory
and/or NVLAP. If a renewal date is
changed, the laboratory will be notified
in writing of the change and any related
adjustment in fees.

(d) When accreditation is granted,
NVLAP shall provide to the laboratory
a Certificate of Accreditation and a
Scope of Accreditation,

§285.10 Renewal of accreditation.

(a) An accredited laboratory must
submit both its application for renewal
and fees to NVLAP prior to expiration
of the laboratory’s current accreditation
to avoid a lapse in accreditation.

(b) On-site assessments of currently
accredited laboratories are performed in
accordance with the procedures in
§285.7. If deficiencies are found during
the assessment of an accredited
laboratory, the laboratory must follow
the procedures set forth in § 285.7(e)(2)
or face possible suspension or
revocation of accreditation.

§285.11 Changes to scope of
accreditation.

A laboratory may request in writing
changes to its Scope of Accreditation. If
the laboratory requests additions to its
Scope, it must meet all NVLAP criteria
for the additional tests or calibrations,
types of tests or calibrations, or

standards. The need for an additional
on-site assessment and/or proficiency
testing will be determined on a case-by-
case basis.

§285.12 Monitoring visits.

(a) In addition to regularly scheduled
assessments, monitoring visits may be
conducted by NVLAP at any time
during the accreditation period. They
may occur for cause or an a random
selection basis. While most monitoring
visits will be scheduled in advance with
the laboratory, NVLAP may conduct
unannounced monitoring visits.

(b) The scope of a monitoring visit
may range from checking a few
designated items to a complete review.
The assessors may review deficiency
resolutions, verify reported changes in
the laboratory’s personnel, facilities, or
operations, or administer proficiency
testing, when appropriate.

§285.13 Denial, suspension, revocation,
or termination of accreditation.

(a) A laboratory may at any time
voluntarily terminate its participation
and responsibilities as an accredited
laboratory by advising NVLAP in
writing of its desire to do so.

(b) If NVLAP finds that an accredited
laboratory does not meet all NVLAP
requirements, has violated the terms of
its accreditation, or does not continue to
comply with the provisions of these
procedures, NVLAP may suspend the
laboratory’s accreditation, or advise of
NVLAP’s intent to revoke accreditation.

(1) If a laboratory’s accreditation is
suspended, NVLAP shall notify the
laboratory of that action stating the
reasons for and conditions of the
suspension and specifying the action(s)
the laboratory must take to have its
accreditation reinstated. Conditions of
suspension will include prohibiting the
laboratory from using the NVLAP logo
on its test or calibration reports,
correspondence, or advertising during
the suspension period in the area(s)
affected by the suspension.

(2) NVLAP will not require a
suspended laboratory to return its
Certificate and Scope of Accreditation,
but the laboratory must refrain from
using the NVLAP logo in the area(s)
affected until such time as the
problem(s) leading to the suspension
has been resolved. When accreditation
is reinstated, NVLAP will authorize the
laboratory to resume testing or
calibration activities in the previously
suspended area(s) as an accredited
laboratory.

(c) If NVLAP proposes to deny or
revoke accreditation of a laboratory,
NVLAP shall inform the laboratory of
the reasons for the proposed denial or

revocation and the procedure for
appealing such a decision.

(1) The laboratory will have thirty
days from the date of receipt of the
proposed denial or revocation letter to
appeal the decision to the Director of
NIST. If the laboratory appeals the
decision to the Director of NIST, the
proposed denial or revocation will be
stayed pending the outcome of the
appeal. The proposed denial or
revocation will become final through
the issuance of a written decision to the
laboratory in the event that the
laboratory does not appeal the proposed
denial or revocation within the thirty-
day period.

(2) If accreditation is revoked, the
laboratory may be given the option of
voluntarily terminating the
accreditation.

(3) A laboratory whose accreditation
has been revoked must cease use of the
NVLAP logo on any of its reports,
correspondence, or advertising related
to the area(s) affected by the revocation.
If the revocation is total, NVLAP will
instruct the laboratory to return its
Certificate and Scope of Accreditation
and to remove the NVLAP logo from all
test or calibration reports,
correspondence, or advertising. If the
revocation affects only some, but not all
of the items listed on a laboratory’s
Scope of Accreditation, NVLAP will
issue a revised Scope that excludes the
revoked area(s) in order that the
laboratory might continue operations in
accredited areas.

(d) A laboratory whose accreditation
has been voluntarily terminated, denied
or revoked, may reapply and be
accredited if the laboratory:

(1) Completes the assessment and
evaluation process; and

(2) Meets the NVLAP conditions and
criteria for accreditation.

§285.14 Criteria for accreditation.

The requirements for laboratories to
be recognized by the National Voluntary
Laboratory Accreditation Program as
competent to carry out tests and/or
calibrations are contained in clauses 4
and 5 of ISO/IEC 17025, General
requirements for the competence of
testing and calibration laboratories,
including revisions from time to time.

§285.15 Obtaining documents.

(a) Application forms, NVLAP
handbooks, and other NVLAP
documents and information may be
obtained by contacting the NVLAP,
National Institute of Standards and
Technology, 100 Bureau Drive, Mail
Stop 2140, Gaithersburg, Maryland
20899-2140; phone: 301-975-4016; fax:
301-926-2884; e-mail: nvlap@nist.gov.
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(b) Copies of all ISO/IEC documents
are available from the American
National Standards Institute, 11 West
42nd Street, 13th Floor, New York, New
York 10036; phone: 212-642—-4900; fax:
212-398-0023; web site: www.ansi.org.
You may inspect copies of all applicable
ISO/IEC documents at the National
Voluntary Laboratory Accreditation
Program, National Institute of Standards
and Technology, 820 West Diamond
Avenue, Room 297, Gaithersburg, MD.

[FR Doc. 01-13448 Filed 5-29-01; 8:45 am)]
BILLING CODE 3510-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 270 and 275

[Release Nos. IC-24991 and 1A-2945; File
No. S7-06-01]

RIN 3235-Al105
Electronic Recordkeeping by

Investment Companies and Investment
Advisers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is adopting amendments to
rules under the Investment Company
Act of 1940 and the Investment
Advisers Act of 1940 that permit
registered investment companies and
registered investment advisers to
preserve required records using
electronic storage media such as
magnetic disks, tape, and other digital
storage media. The amendments expand
the ability of advisers and funds to use
electronic storage media to maintain
and preserve records. This release and
these rule amendments respond to the
enactment of the Electronic Signatures
in Global and National Commerce Act,
which encourages federal agencies to
accommodate electronic recordkeeping.
EFFECTIVE DATE: May 31, 2001.

FOR FURTHER INFORMATION CONTACT:
William C. Middlebrooks, Jr., Attorney,
or Martha B. Peterson, Special Counsel,
(202) 942-0690, Office of Regulatory
Policy, Division of Investment
Management, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549-0506.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission”) is adopting
amendments to rule 31a-2 (17 CFR
270.31a-2) under the Investment
Company Act of 1940 (15 U.S.C. 80a)
(the “Investment Company Act”), and

rule 204—2 (17 CFR 275.204-2) under
the Investment Advisers Act of 1940 (15
U.S.C. 80b) (the “Advisers Act”).1

Executive Summary

The Commission is adopting
amendments to rules regarding
electronic recordkeeping by registered
investment companies (“funds”) and
registered investment advisers
(“advisers”). The federal securities laws
require funds, advisers, and others to
make and keep books and records. The
recordkeeping requirements are a key
part of the Commission’s regulatory
program for funds and advisers, as they
allow us to monitor fund and adviser
operations, and to evaluate their
compliance with federal securities laws.
Last year, Congress passed the
Electronic Signatures in Global and
National Commerce Act (the “Electronic
Signatures Act,” “Act,” or “ESIGN”) to
facilitate the use of electronic records
and signatures in interstate and foreign
commerce.? Consistent with the
purposes and goals of the Electronic
Signatures Act, we are adopting rule
amendments that expand the
circumstances under which funds and
advisers may keep records on electronic
storage media, and clarify and update
our recordkeeping rules. We are also
interpreting rules 31a-2 and 204-2 to be
the exclusive means by which funds
and advisers can comply with the
recordkeeping provisions of the
Electronic Signatures Act.

I. Discussion

A. Amendments to Rules 31a-2 and
204-2

The Commission is amending rules
31a—2 and 204-2 to permit funds and
advisers to keep all of their records in
an electronic format. Prior to today’s
amendments, rules 31a—2 and 204-2
provided that funds and advisers could
keep records on electronic storage
media only if the records were
originally created or received in an
electronic format.? The Commission’s
staff had issued no-action letters to
conditionally permit funds and advisers
to convert records into an electronic

1Unless otherwise noted, all references to rule
31a-2 or rule 204-2, or to any paragraph of those
rules, will be to 17 CFR 270.31a-2 and 17 CFR
275.204-2, as amended by this release.

2Electronic Signatures in Global and National
Commerce Act, Pub. L. No. 106-229, 114 Stat. 464
(2000) (15 U.S.C. 7001), Preamble.

3 See Electronic Recordkeeping by Investment
Companies and Investment Advisers, Investment
Company Act Release No. 24890 (Mar. 13, 2001) [66
FR 15369 (Mar. 19, 2001)] (“Proposing Release”) at
n.4 and accompanying text.

format and retain them electronically.*
In March of this year we proposed rule
amendments to incorporate these no-
action letters into rules 31a—2 and 204—
2, while eliminating many of the
conditions that apply only to electronic
records created from non-electronic
originals. We also proposed to clarify
the obligation of funds and advisers to
provide copies of their records to
Commission examiners, and to
incorporate terminology used in
electronic recordkeeping rules under the
Securities Exchange Act of 1934 into
rules 31a—2 and 204-2.5 We received
seven comment letters addressing the
proposal.® Commenters supported most
of the proposed amendments, and we
are adopting them substantially as
proposed, with a few changes in
response to concerns expressed by
commenters.

Under revised rules 31a—2 and 204-2,
funds and advisers are permitted to
maintain records electronically if they
establish and maintain procedures: (i)
To safeguard the records from loss,
alteration, or destruction, (ii) to limit
access to the records to authorized
personnel, the Commission, and (in the
case of funds) fund directors, and (iii) to
ensure that electronic copies of non-
electronic originals are complete, true,
and legible.” In response to a suggestion
of one commenter, we are expanding
rules 31a—2 and 204-2 to include all
records that are required to be

4 See Oppenheimer Management Corporation,
SEC No-Action Letter (Aug. 28, 1995); DST
Systems, Inc., SEC No-Action Letter (Feb. 2, 1993).

5Proposing Release, supra note 3, at nn. 7-12 and
accompanying text.

6 The comment letters are available for public
inspection and copying in the Commission’s Public
Reference Room, 450 Fifth Street, NW.,
Washington, DC (File No. S7-06-01).

7Rules 31a-2(f)(3) and 204-2(g)(3). We requested
commenters to address whether rules 31a-2 and
204-2 should require funds and advisers to
preserve records in a non-rewriteable, non-erasable
(also known as “write once, read many,” or
“WORM?”) format. Commenters concurred in our
preliminary assessment, at the proposing stage, that
the costs of such a requirement would be likely to
outweigh the benefits (with respect to advisers and
funds). Based on our consideration of costs,
benefits, and other factors described in the
proposing release we are not adopting such a
requirement at this time. We recognize that the
standards for electronic recordkeeping we are
adopting for funds and advisers are different from
the rules that we have adopted for broker-dealers,
which require brokerage records to be preserved in
a WORM format. We have not experienced any
significant problems with funds or advisers altering
stored records. Moreover, most advisory and mutual
fund arrangements involve multiple parties (e.g.,
brokers, custodians, transfer agents), each with its
own, often parallel, recordkeeping requirement. As
a result, our compliance examiners typically have
an alternative means to verify the accuracy of
adviser and fund records. In light of these factors,
the costs of requiring funds and advisers to invest
in new electronic recordkeeping technologies may
not be justified.



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001/Rules and Regulations

29225

maintained and preserved by any rule
under the Investment Company or
Advisers Acts (“other recordkeeping
requirements”) so that it is clear that if
funds and advisers keep records
electronically they must comply with
the conditions of these rules.?

We are also amending the rules to
clarify the obligation of funds and
advisers to provide copies of their
records to Commission examiners. The
amendments make clear that funds and
advisers may be requested to promptly
provide (i) legible, true, and complete
copies of records in the medium and
format in which they are stored, and
printouts of such records; and (ii) means
to access, view, and print the records.®

We are not adopting a proposed
amendment that would have stated that
records are to be provided in no case
more than one business day after a
request.’® Some commenters were
concerned that such an amendment

8 Prior to the adoption of these amendments, rule
31a—2(f)(1) was limited to records required to be
maintained and preserved under rules 31a—1(a)
through (d) and 31a-2 (a) through (c), and rule 204—
2(g)(1) was limited to records required to be
maintained under rule 204—2. Other rules under
both Acts contain additional recordkeeping
requirements. See, e.g., rule 2a-7(c)(10) [17 CFR
270.2a-7(c)(10)] (money market funds must keep a
written copy of certain procedures for not less than
six years); rule 8b—16(c) (17 CFR 270.8b—16(c))
(funds must maintain certain documents
concerning dividend reinvestment plans in
accordance with section 31 of the Investment
Company Act); rule 10f-3(b)(12)(ii) (17 CFR
270.10f=3(b)(12)(ii)) (funds must maintain and
preserve for not less than six years a written record
of certain security transactions during the existence
of an underwriting or selling syndicate); rule 11a—
3(a)(2)() (17 CFR 270.11a-3(a)(2)(i)) (funds must
maintain and preserve records of any determination
of the costs incurred in connection with exchange
offers for not less than six years in accordance with
section 31(b) of the Investment Company Act); rule
12b-1(f) (17 CFR 270.12b-1(f)) (funds must preserve
copies of any plan, agreement or report under this
rule for not less than six years); rule 17e-1(d)(2) (17
CFR 270.17e-1(d)(2)) (funds must maintain and
preserve for at least six years a written record of
certain brokerage transactions); rule 17j-1(f)(1) (17
CFR 270.17j-1(f)(1)) (each fund that is required to
adopt a code of ethics must make the corresponding
records available to the Commission or its
representatives for inspection); rule 203A-2(e)(4)
(17 CFR 275.203A-2(e)(4)) (advisers must maintain
a record of the States in which the adviser has
determined it would be required to register for not
less than five years); and rule 204-1(c) (17 CFR
275.204-1(c)) (advisers must maintain copies of
Part IT of Form ADV and any brochure delivered to
client).

9Rules 31a-2(f)(2) and 204-2(g)(2). We have
eliminated a proposed requirement that funds and
advisers provide means to search and sort, as well
as access, view, and print records. When their
recordkeeping systems have the capacity to
automatically “search’” and “sort’” records, funds
and advisers typically voluntarily make those
functions available to our examination staff. We did
not intend to require funds and advisers to add
“search” and “sort”” functions to systems that do
not have that capability.

10 See proposed rules 31a-2(f)(2)(ii) and 204—
2()(2)(i).

could preclude funds and advisers from
reaching an accommodation with the
examination staff to produce certain
documents immediately and other
documents, that are not immediately
accessible, on a delayed basis.1? We
agree that such arrangements when
entered into and performed in good
faith by funds or advisers can facilitate
the examination process. While the
“promptly”’ standard imposes no
specific time limit, we expect that a
fund or adviser would be permitted to
delay furnishing electronically stored
records for more than 24 hours only in
unusual circumstances. At the same
time, we believe that in many cases
funds and advisers could, and therefore
will be required to, furnish records
immediately or within a few hours of
request.12

B. Electronic Signatures Act

Under the Electronic Signatures Act,
an agency’s recordkeeping requirements
may be met by retaining electronic
records that accurately reflect the
information set forth in the record, and
remain accessible to all persons who are
entitled to access, in a format that can
be accurately reproduced.?? The Act
allows us to interpret this provision
pursuant to our authority under the
Investment Company and Advisers
Acts.1# Our interpretation of the
Electronic Signatures Act must be
consistent with the Act and not add to
its requirements.5 The interpretation
must be based on findings that (i) our
interpreting regulations are substantially
justified; (ii) the methods selected to
carry out our purposes are substantially
equivalent to the requirements imposed
on records that are not electronic
records and will not impose
unreasonable costs on the acceptance
and use of electronic records; and (iii)
the methods selected to carry out our
purposes do not require, or accord

11 Rule 31a-2(a) generally requires records to be
preserved in an “‘easily accessible” place for only
the first two years of the retention period.

12 See Investment Company Act; Use of Magnetic
Tape, Disk, or Other Computer Storage Medium,
Investment Company Act Release No. 15410 (Nov.
13, 1986) [51 FR 42207 (Nov. 24, 1986)].

13 ESIGN section 101(d)(1).

14 Under the Electronic Signatures Act, a federal
regulatory agency (like the Commission) that is
responsible for rulemaking under any other statute
(such as the Investment Company Act or the
Advisers Act) “may interpret section 101 [of the
Electronic Signatures Act] with respect to such
statute through the issuance of regulations pursuant
to a statute; or to the extent such agency is
authorized by statute to issue orders or guidance,
the issuance of orders or guidance of general
applicability that are publicly available and
published (in the Federal Register in the case of an
order or guidance issued by a Federal regulatory
agency).” ESIGN section 104(b).

15 ESIGN section 104(b)(2)(A) and (B).

greater legal status or effect to, the
implementation or application of a
specific technology or technical
specification for performing the
functions of creating, storing,
generating, receiving, communicating,
or authenticating electronic records or
electronic signatures.1® The Electronic
Signatures Act also explicitly authorizes
agencies to interpret the Act’s electronic
recordkeeping provisions to specify
performance standards to assure
accuracy, record integrity, and
accessibility of electronically retained
records.1”

We interpret the Electronic Signatures
Act with respect to the Investment
Company Act and Advisers Act to
require funds and advisers to comply
with the requirements of rules 31a—2
and 204-2 when they keep required
records on electronic storage media.
Funds and advisers, therefore, can
comply with the requirements of the
Electronic Signatures Act only by
complying with the requirements of
amended rules 31a-2 and 204-2. This
interpretation includes any records,
maintained in an electronic format, that
are required by any rule under the
Investment Company or Advisers
Acts.’8 In the proposing release, we
asked for comment on whether these
interpretations were consistent with the
Electronic Signatures Act’s
requirements.?® Commenters generally
agreed that our interpretation of the
Electronic Signatures Act was
reasonable. As discussed below, our
rules and interpretation satisfy all
requirements of the Electronic
Signatures Act.

1. Consistency With Electronic
Signatures Act

Rules 31a—-2 and 204-2 and the other
recordkeeping requirements are
consistent with the Electronic
Signatures Act. The Act permits
federally required records to be retained
in an electronic format, and we are
amending rules 31a—2 and 204-2 to
permit funds and advisers to maintain
all required records electronically.

16 ESIGN section 104(b)(2)(C).

17ESIGN section 104(b)(3). Such performance
standards may be specified in a manner that
imposes a requirement in violation of the general
prohibition against selecting methods that require
or accord greater legal status or effect to the
implementation or application of a specific
technology or technical specification for performing
the functions of creating, storing, generating,
receiving, communicating, or authenticating
electronic records or electronic signatures if the
requirement (i) serves an important governmental
objective and (ii) is substantially related to the
achievement of that objective.

18 See supra note 8 and accompanying text.

19 Proposing Release, supra note 3, at nn.13-15
and accompanying text.
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2. No Additional Requirements

Rules 31a-2 and 204-2 and the other
recordkeeping requirements do not
impose requirements in addition to
those imposed by the Act. The
Electronic Signatures Act requires
electronic records to be stored in a
manner that ensures that they are
accurate, accessible, and capable of
being accurately reproduced for later
reference.20 The rules require funds and
advisers that maintain their records
electronically to comply with certain
conditions that are consistent with the
requirements of the Act and that are
designed to bring about fund and
adviser compliance with the Act’s
requirements.2?

3. Substantial Justification

Our rules require funds and advisers
to maintain a wide variety of documents
that we use to verify compliance with
federal securities law.22 The value of
these records is entirely dependent on
their integrity and accessibility. If funds
and advisers are not required to protect
their records from inadvertent or
intentional alteration or destruction?3
and provide examiners with meaningful
access to all required records,24 then the

20 ESIGN section 101(d)(1).

21 The rules’ general requirements that funds and
advisers have procedures to protect electronic
records from alteration, loss, or destruction, to limit
unauthorized access, and verify the integrity of
electronic copies of hard copy originals ensure that
an electronic record is accurate from the outset, and
limit the possibility that an electronic record will
be corrupted during its retention period. The rules’
requirements regarding indexing, and the obligation
of funds and advisers to provide records to
examiners and fund directors foster the accessibility
of electronic records.

22For example, funds must keep accounts, books
and other documents that form the basis for the
fund’s financial statements, and itemized records
detailing purchases and sales of securities, receipts
and deliveries of securities, receipts and
disbursements of cash, and all other debits and
credits. See rule 31a—1. Advisers must maintain
records such as ledgers reflecting asset, liability,
reserve, capital, income, and expense accounts,
memoranda of instructions from clients, and
written communications received and sent relating
to recommendations and advice, and receipt,
disbursement or delivery of funds or securities. See
rule 204-2.

23 See rules 31a—2(f)(3)(iii) and 204-2(g)(3)(iii)
(requiring procedures to ensure the quality of
electronic copies of non-electronic records); rules
31a-2(f)(2)(iii) and 204-2(g)(2)(iii) (requiring that
funds and advisers separately store duplicates of
electronic records); rules 31a—2(f)(3)(ii) and 204—
2(g)(3)(ii) (requiring funds and advisers to limit
access to electronic records); rules 31a—2(f)(3)(i) and
204-2(g)(3)(i) (requiring funds and advisers to adopt
procedures to maintain and preserve electronic
records, so as to reasonably safeguard them from
loss, alteration, or destruction).

24 See rules 31a—2(f)(2)(ii)(A) and 204—
2(g)(2)(ii)(A) (requiring funds and advisers to
provide promptly a legible, true, and complete copy
of an electronically stored record upon request from
the Commission or other parties entitled to access
the records); rules 31a-2(f)(2)(i) and 204-2(g)(2)(i)

records become unreliable, and the
examination process moot. Therefore,
we find that our interpretation of the
Electronic Signatures Act, that funds
and advisers must comply with rules
31a—2 and 204-2, is substantially
justified.

4. Requirements Equivalent to
Requirements for Other Record Formats

Rules 31a—2 and 204-2 and the other
recordkeeping requirements subject
electronic records to conditions that are
substantially equivalent to conditions
under which funds and advisers keep
paper and micrographic records. These
conditions are designed to ensure that
the records exist in a form that is
legible, authentic, complete, and
accessible. While all records, regardless
of format, must comply with certain
conditions,25 other requirements, which
would be superfluous for paper records,
apply only to electronic and
micrographic records.26

Funds and advisers that maintain
records in an electronic format must
comply with several requirements that
have no micrographic or paper
equivalent. For example, funds and
advisers must have procedures to
reasonably protect electronic records
from loss, alteration, or destruction,2” to
limit access to electronic records,28 and
to assure that electronic records that are
created from hard copy are complete,
true, and legible.29 We believe that these
additional requirements are necessary
because of the unique vulnerability of
unprotected electronic records to
undetectable alteration and falsification.

5. No Unreasonable Costs on
Acceptance and Use of Electronic
Records

We have permitted funds and advisers
to retain records electronically for over

(requiring funds and advisers to arrange and index
their electronic and micrographic records in a way
that permits easy location and retrieval); and rules
31a-2(f)(2)(ii)(C) and 204-2(g)(2)(ii)(C) (requiring
funds and advisers to provide means to access,
view, and print electronic records).

25 See, e.g., rule 31a—2(a)(1) (funds to preserve
required records permanently, the first two years in
an easily accessible place); and rule 204-2(a) (all
registered advisers must keep their required records
true, accurate, and current).

26 For example, the requirement that funds and
advisers that keep micrographic or electronic
records provide promptly (i) a legible, true, and
complete copy of the record in the medium and
format in which it is stored, (ii) a legible, true, and
complete printout of the record, and (iii) means to
access, view, and print the records is unnecessary
for paper records, which require no special
treatment to make them readable and reproducible.

27 Rules 31a-2(f)(3)(i) and 204-2(g)(3)(i).

28 Rules 31a—2(f)(3)(ii) and 204-2(g)(3)(ii).

29 Rules 31a—-2(f)(3)(iii) and 204-2(g)(3)(iii).

fifteen years.3° During this period
electronic recordkeeping by funds and
advisers has become widespread.3! We
conclude that rules 31a—2 and 204-2
and the other recordkeeping
requirements have not and will not
impose unreasonable costs on the
acceptance and use of electronic
recordkeeping.

6. Specific Technology or Technical
Specification

The Electronic Signatures Act
generally prohibits us from requiring or
according greater legal status or effect to
the implementation or application of a
specific technology or technical
specification. However, the Act does
permit us to specify performance
standards to assure the accuracy,
integrity, and accessibility of required
records, even if our standards require
funds and advisers to implement or
apply a specific technology or technical
specification to their storage system.32
Rules 31a—2 and 204-2 have been
deliberately crafted to be
technologically neutral, leaving funds
and advisers free to adopt any
combination of technological and
manual protocols that meet the
requirements of the rules. In any event,
even if the rules were interpreted to
favor a specific technology or technical
specification, they would nonetheless
be a valid exercise of our interpretive
authority, as they serve the important
governmental objective of assisting us to
oversee fund and adviser compliance
with the federal securities laws, and are
substantially related to the achievement
of that objective.33 The continuing
accessibility and integrity of fund and
adviser records are critical to the
fulfillment of our oversight
responsibilities.

30 The Commission amended rules 204-2 and
31a-2, in 1985 and 1986 respectively, to permit
advisers and funds to store required records in
computer systems. See Amendment to Investment
Advisers Act Recordkeeping Rule, Investment
Advisers Act Release No. 952 (Jan. 11, 1985) [50 FR
2542 (Jan. 17, 1985)]; Investment Company Act; Use
of Magnetic Tape, Disk, or Other Computer Storage
Medium, Investment Company Act Release No.
15410 (Nov. 13, 1986) [51 FR 42207 (Nov. 24,
1986)].

31 With today’s amendments to rules 31a-2 and
204-2, the conditions under which funds and
advisers may convert and store hard copy records
as electronic records will be more flexible than the
conditions of the staff no-action letters. The
conditions under which other records may be
stored electronically are unchanged. As a result, we
are confident that rules 31a—2 and 204-2, as
amended, will impose no greater burden on
electronic recordkeeping than has been imposed to
date.

32 ESIGN section 104(b)(3)(A).

33 ESIGN section 104(b)(3)(A).
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C. Effective Date

The effective date for these
amendments is May 31, 2001. In most
cases, the Administrative Procedures
Act (“APA”’) requires that a rule
amendment be published in the Federal
Register at least 30 days prior to its
effective date unless the promulgating
agency can show good cause for
shortening this interim period.3¢ The
Electronic Signatures Act becomes
effective on June 1, 2001, at which point
funds and advisers may opt to store
required records electronically, so long
as the records are accessible and
accurate.?® As described above, the
Electronic Signatures Act authorizes the
Commission to interpret these terms. A
gap between the effective dates of the
Electronic Signatures Act and our rule
amendments would needlessly create
confusion about the appropriate
standards for electronic recordkeeping.
During the period between the effective
dates, funds and advisers would be
forced to choose between maintaining
their electronic records in accordance
with the Act’s general but operative
standards, or relying instead on the
more specific, but as yet not effective,
standards set in rules 31a—2 and 204-2.
We find that there is good cause for
these amendments to become effective
on May 31, 2001.

The APA also authorizes acceleration
of the effective date of a rule that
“relieves a restriction.”” 36 The
amendments to rules 31a—2 and 204-2
allow funds and advisers to store all of
their required records electronically,
regardless of how the documents
originated or were received, thus
removing the prior restrictions placed
on storage of documents created or
received on paper.

II. Cost-Benefit Analysis

In proposing the amendments to rules
31a—2 and 204-2, we considered the
costs and benefits that the amendments
would generate. Although we
encouraged commenters to address the
proposal’s costs and benefits and to
submit their own estimates of what they
might be, we received no comment
specifically addressing this issue.

We believe the amendments will
impose few, if any, costs on funds or
advisers that are not already required.
As described above, the amended rules
allow funds and advisers to maintain
required records on electronic storage
media, regardless of whether the record
was created or received electronically.
Our rules already permit funds and

345 U.S.C. 553(d)(3).
35 ESIGN section 101(d)(1).
365 U.S.C. 553(d)(1).

advisers to retain records electronically
if they were created or received
electronically, and these amendments
do not materially change those
requirements. The only effect will be on
funds and advisers who choose to
convert records into an electronic
format, and they must simply do so in
the same fashion as they already keep
electronically created or received
records. Electronic storage remains
optional with the adoption of these
amendments. We assume that funds and
advisers will not select the electronic
storage option provided for in the
amended rules unless doing so is less
expensive (or otherwise more efficient
and, therefore, supported by business
considerations). It remains our belief
that the amended rules will allow funds
and advisers greater flexibility to make
business decisions about recordkeeping
and, when appropriate, opt for
electronic storage with potential cost
savings and other benefits.

In addition, we are adopting minor
amendments to clarify the obligation of
funds and advisers to provide records to
our examination staff and, in the case of
funds, fund directors, and minor
technical amendments to conform the
language of rules 31a-2 and 204-2 to
the recordkeeping rules under the
Securities Exchange Act of 1934. We
anticipate few, if any, costs to funds or
advisers as a result of these
amendments.

III. Effects on Efficiency, Competition,
and Capital Formation

Section 2(c) of the Investment
Company Act requires the Commission,
when engaging in rulemaking that
requires it to consider or determine
whether an action is consistent with the
public interest, to consider, in addition
to the protection of investors, whether
the action will promote efficiency,
competition, and capital formation. We
requested comment on this issue in the
Proposing Release, and we have
considered these factors in determining
to adopt the amendments as proposed.
We did not receive any comments
directly addressing this issue.

The amendments to rules 31a—2 and
204-2 promote efficiency by giving
funds and advisers that establish
procedures to assure record soundness
the option of maintaining their
electronic records in the format most
suited to their business needs. The
rules’ standards are flexible, and permit
funds and advisers to modify their
electronic record retention practices to
take advantage of advances in electronic
storage technology.

We do not believe that the rule
amendments will have an impact on

competition. The rule amendments
apply to all advisers and funds equally
and should provide no competitive
advantage or burden to any industry
sector. The rule amendments should
also have no impact on competition
within the computer industry. The
amendments do not favor the use of any
particular form of electronic
recordkeeping. They simply require that
whatever technology a fund or adviser
chooses, the fund or adviser have
specific types of procedures to protect
the integrity and accessibility of the
electronic records.

We believe that the amendments are
unrelated to and will have little or no
effect on capital formation.

IV. Regulatory Flexibility Act
Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Acting Chairman of the
Commission has certified that the
proposed amendments to rules 31a—2
and 204-2 will not have a significant
economic impact on a substantial
number of small entities. While the
amendments could potentially affect all
funds and advisers, including small
entities, the economic impact of the
amendments will be insignificant. The
Commission prepared an Initial
Regulatory Flexibility Analysis
(“IRFA”) in accordance with 5 U.S.C.
603 regarding amendments to rule 31a—
2 under the Investment Company Act
and rule 204-2 under the Advisers Act.
The Proposing Release summarized the
IRFA and requested commenters to
address matters discussed in the IRFA.
We received no comment on the IRFA.
The Acting Chairman’s certification is
attached to this release as Appendix A.

V. Paperwork Reduction Act

The amendments do not require a
new collection of information. They
affect only the manner in which
registrants can store information that
must be collected under rules 31a—2 and
204-2. In connection with rules 31a-2
and 204-2, the Commission previously
submitted to the Office of Management
and Budget, pursuant to the Paperwork
Reduction Act, a request for approval
and received OMB control numbers for
the rules, OMB Control Nos. 3235-0179
(rule 31a—2), and 3235—-0278 (rule 204—
2).

VI. Statutory Authority

The Commission is adopting
amendments to rule 31a—2 under the
Investment Company Act pursuant to
authority set forth in sections 31 and
38(a) of the Investment Company Act
(15 U.S.C. 80a—30 and 80a—37(a)).
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The Commission is adopting
amendments to rule 204-2 under the
Advisers Act pursuant to authority set
forth in sections 204, 206(4), and 211 of
the Advisers Act (15 U.S.C. 80b—4, 80b—
6(4), and 80b—11).

List of Subjects
17 CFR Part 270

Investment companies; Reporting and
recordkeeping requirements; Securities.

17 CFR Part 275

Reporting and recordkeeping
requirements; Securities.

Text of Rule Amendments

For reasons set forth in the preamble,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The Authority citation for Part 270
continues to read in part as follows:

Authority: 15 U.S.C. 80a—1 et seq., 80a—
34(d), 80a—-37, 80a—39, unless otherwise
noted;

* * * * *

2. Section 270.31a-2 is amended by:

a. Revising paragraphs (f)(1) and (f)(2);

b. Redesignating paragraph (f)(3) as
(f)(4); and

c. Adding a new paragraph (f)(3) to
read as follows:

§270.31a-2 Records to be preserved by
registered investment companies, certain
majority-owned subsidiaries thereof, and
other persons having transactions with
registered investment companies.

* * * * *

(f) Micrographic and electronic
storage permitted.—(1) General. The
records required to be maintained and
preserved under this part may be
maintained and preserved for the
required time by, or on behalf of, an
investment company on:

(i) Micrographic media, including
microfilm, microfiche, or any similar
medium; or

(ii) Electronic storage media,
including any digital storage medium or
system that meets the terms of this
section.

(2) General requirements. The
investment company, or person that
maintains and preserves records on its
behalf, must:

(i) Arrange and index the records in
a way that permits easy location, access,
and retrieval of any particular record;

(ii) Provide promptly any of the
following that the Commission (by its
examiners or other representatives) or

the directors of the company may
request:

(A) A legible, true, and complete copy
of the record in the medium and format
in which it is stored;

(B) A legible, true, and complete
printout of the record; and

(C) Means to access, view, and print
the records; and

(iii) Separately store, for the time
required for preservation of the original
record, a duplicate copy of the record on
any medium allowed by this section.

(3) Special requirements for electronic
storage media. In the case of records on
electronic storage media, the investment
company, or person that maintains and
preserves records on its behalf, must
establish and maintain procedures:

(i) To maintain and preserve the
records, so as to reasonably safeguard
them from loss, alteration, or
destruction;

(ii) To limit access to the records to
properly authorized personnel, the
directors of the investment company,
and the Commission (including its
examiners and other representatives);
and

(iii) To reasonably ensure that any
reproduction of a non-electronic
original record on electronic storage
media is complete, true, and legible

when retrieved.
* * * * *

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

3. The authority citation for Part 275
continues to read in part as follows:

Authority: 15 U.S.C. 80b—2(a)(11)(F), 80b—
2(a)(17), 80b—3, 80b—4, 80b—6(4), 80b—6a,
80b—11, unless otherwise noted.

* * * * *

4. The authority citation following
§275.204-2 is removed.

5. Section 275.204-2 is amended by
revising paragraphs (g)(1) and (g)(2), and
by adding paragraph (g)(3), to read as
follows:

§275.204-2 Books and records to be
maintained by investment advisers.
* * * * *

(g) Micrographic and electronic
storage permitted.—(1) General. The
records required to be maintained and
preserved pursuant to this part may be
maintained and preserved for the
required time by an investment adviser
on:

(i) Micrographic media, including
microfilm, microfiche, or any similar
medium; or

(ii) Electronic storage media,
including any digital storage medium or

system that meets the terms of this
section.

(2) General requirements. The
investment adviser must:

(i) Arrange and index the records in
a way that permits easy location, access,
and retrieval of any particular record;

(ii) Provide promptly any of the
following that the Commission (by its
examiners or other representatives) may
request:

(A) A legible, true, and complete copy
of the record in the medium and format
in which it is stored;

(B) A legible, true, and complete
printout of the record; and

(C) Means to access, view, and print
the records; and

(iii) Separately store, for the time
required for preservation of the original
record, a duplicate copy of the record on
any medium allowed by this section.

(3) Special requirements for electronic
storage media. In the case of records on
electronic storage media, the investment
adviser must establish and maintain
procedures:

(i) To maintain and preserve the
records, so as to reasonably safeguard
them from loss, alteration, or
destruction;

(ii) To limit access to the records to
properly authorized personnel and the
Commission (including its examiners
and other representatives); and

(iii) To reasonably ensure that any
reproduction of a non-electronic
original record on electronic storage
media is complete, true, and legible

when retrieved.
* * * * *

Dated: May 24, 2001.
By the Commission.

Margaret H. McFarland,
Secretary.

[Note: Appendix A to the Preamble will not
appear in the Code of Federal Regulations.]

Appendix A; Regulatory Flexibility Act
Certification

I, Laura S. Unger, Acting Chairman of the
Securities and Exchange Commission, hereby
certify pursuant to 5 U.S.C. 605(b) that
amendments to rule 31a-2 (17 CFR 270.31a—
2) under the Investment Company Act of
1940 (the “Investment Company Act’’) and
rule 204-2 (17 CFR 275.204-2) under the
Investment Advisers Act of 1940 (the
“Advisers Act”’), as amended, would not
have a significant economic impact on a
substantial number of small entities in the
United States.

The Commission estimates that there are
approximately 3,610 active registered
investment companies, 3,010 of which are
open-end investment companies with the
remaining 600 closed-end investment
companies. Of the total number of active
registered investment companies, 203 are
small entities. There are also 762 Unit
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Investment Trusts (‘“‘UITs”’), about 12 of
which are small entities, as the term is
defined by the Investment Company Act.37
The Commission further estimates that
approximately 1,500 out of 8,100 SEC-
registered investment advisers are small
entities, as the term is defined by the
Advisers Act.38

All investment companies registered with
the Commission (including both management
investment companies and UITs) are subject
to the recordkeeping requirements of rule
31a-2, and all registered advisers are subject
to the recordkeeping requirements of rule
204-2. Electronic storage remains optional
with the adoption of these amendments.
Therefore, the amended rules will impact
only those small funds and small advisers
that choose to store required records
electronically.

Despite the universal applicability of the
rule changes on all funds and advisers that
store their records on electronic storage
media, the resulting economic impact of the
amendments on small entities will not be
significant. As funds and advisers are not
required to store required records
electronically, we anticipate that only those
entities, small or otherwise, that foresee a
financial or organizational benefit attaching
to electronic storage, will exercise the
expanded storage options found in the
amendments to rules 31a-2 and 204-2.
Accordingly, the amendments will not have
a significant economic impact on a
substantial number of small entities.

Dated: May 22, 2001.
Laura S. Unger,
Acting Chairman.
[FR Doc. 01-13526 Filed 5—-29-01; 8:45 am]
BILLING CODE 8010-01-U

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Chapter V

Blocked Persons, Specially Designated
Nationals, Specially Designated
Terrorists, Foreign Terrorist
Organizations, and Specially
Designated Narcotics Traffickers:
Additional Designations of Specially
Designated Narcotics Traffickers and
Removal of Specially Designated
National of Cuba

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Amendment of final rule.

SUMMARY: The Treasury Department is
amending appendix A to 31 CFR
chapter V by adding the names of
twenty-seven individuals and three
entities who have been designated as
specially designated narcotics
traffickers. The entry for one individual

3717 CFR 270.0-10.
3817 CFR 275.0-7.

previously designated as a specially
designated national of Cuba is removed
from appendix A.

EFFECTIVE DATE: May 23, 2001.

FOR FURTHER INFORMATION CONTACT:
Office of Foreign Assets Control,
Department of the Treasury,
Washington, D.C. 20220, tel.: 202/622—
2520.

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
512-1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in ASCII and Adobe
Acrobat? readable (*.PDF) formats. For
Internet access, the address for use with
the World Wide Web (Home Page),
Telnet, or FTP protocol is:
fedbbs.access.gpo.gov. This document
and additional information concerning
the programs of the Office of Foreign
Assets Control are available for
downloading from the Office’s Internet
Home Page: http://www.treas.gov/ofac,
or in fax form through the Office’s 24-
hour fax-on-demand service: call 202/
622—-0077 using a fax machine, fax
modem, or (within the United States) a
touch-tone telephone.

Background

Appendix A to 31 CFR chapter V
contains the names of blocked persons,
specially designated nationals, specially
designated terrorists, foreign terrorist
organizations, and specially designated
narcotics traffickers designated pursuant
to the various economic sanctions
programs administered by the Office of
Foreign Assets Control (“OFAC”).
Pursuant to Executive Order 12978 of
October 21, 1995, “Blocking Assets and
Prohibiting Transactions with
Significant Narcotics Traffickers” (the
“Order”’) and Section 536.312 of the
Narcotics Trafficking Sanctions
Regulations, 31 CFR part 536 (the
“Regulations”), the following 27
individuals and 3 entities are added to
appendix A as persons who have been
determined to play a significant role in
international narcotics trafficking
centered in Colombia, to materially
assist in or provide financial support or
technological support for, or goods or
services in support of other specially
designated narcotics traffickers, or to be
owned or controlled by, or to act for or
on behalf of, persons designated in or
pursuant to the Order (collectively
“Specially Designated Narcotics
Traffickers” or “SDNTs”). All real and

personal property in which the SDNTs
have any interest, including but not
limited to all accounts, that are or come
within the United States or that are or
come within the possession or control of
U.S. persons, including their overseas
branches, are blocked. All transactions
by U.S. persons or within the United
States in property or interests in
property of SDNTs are prohibited unless
licensed by the Office of Foreign Assets
Control or exempted by statute.

The Office of Foreign Assets Control
also is removing from appendix A the
entry for one individual because it has
been determined that the individual no
longer meets the criteria for designation
as a Specially Designated National of
Cuba under the Cuban Assets Control
Regulations, 31 CFR part 515. All real
and personal property of this
individual, including all accounts in
which the individual has any interest,
which had been blocked solely due to
the individual’s designation as a
Specially Designated National of Cuba,
are unblocked; and all lawful
transactions involving U.S. persons and
this individual are permissible.

Designations of foreign persons
blocked pursuant to the Order are
effective upon the date of determination
by the Director of the Office of Foreign
Assets Control, acting under authority
delegated by the Secretary of the
Treasury. Public notice of blocking is
effective upon the date of filing with the
Federal Register, or upon prior actual
notice.

Because the Regulations involve a
foreign affairs function, Executive Order
12866 and the provisions of the
Administrative Procedure Act (5 U.S.C.
553), requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, are inapplicable. Because no
notice of proposed rulemaking is
required for this rule, the Regulatory
Flexibility Act (5 U.S.C. 601-612) does
not apply.

For the reasons set forth in the
preamble, and under the authority of 3
U.S.C. 301; 50 U.S.C. 1601-1651; 50
U.S.C. 1701-1706; E.O. 12978, 60 FR
54579, 3 CFR, 1995 Comp., p. 415,
appendix A to 31 CFR chapter V is
amended as set forth below:

Appendix A [Amended]

1. Appendix A to 31 CFR chapter V
is amended by adding the following
names inserted in alphabetical order, to
read as follows:

ARMERO RIASCOS, Jose Eliecer, Carrera 5
No. 8-00, Buenaventura, Colombia; c/o
INDUSTRIA DE PESCA SOBRE EL
PACIFICO S.A., Buenaventura,
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Colombia; Cedula No. 16471549
(Colombia) (individual) [SDNT]

BUENDIA CUELLAR, Luis Alfonso, c/o
GALAPAGOS S.A., Cali, Colombia;
Cedula No. 6044411 (Colombia)
(individual) [SDNT]

CAICEDO VERGARA, Nohemy,(a.k.a.
CAICEDO VERGARA, Nohemi), Km. 4 El
Pinal, Buenaventura, Colombia; c/o
INDUSTRIA DE PESCA SOBRE EL
PACIFICO S.A., Buenaventura,
Colombia; Cedula No. 31375185
(Colombia) (individual) [SDNT]

DELGADO GUTIERREZ, Luis Alvaro, c/o
TAURA S.A., Cali, Colombia; Cedula No.
16718474 (Colombia) (individual)
[SDNT]

DUQUE BOTERO, Jorge Alirio, Calle 5 No.
5A—49, Buenaventura, Colombia; c/o
INDUSTRIA DE PESCA SOBRE EL
PACIFICO S.A., Buenaventura,
Colombia; Cedula No. 616084 (Colombia)
(individual) [SDNT]

ECHEVERRY HERRERA, Hernando,(a.k.a.
ECHEVERRI HERRERA, Hernando), c/o
INDUSTRIA DE PESCA SOBRE EL
PACIFICO S.A., Buenaventura,
Colombia; Cedula No. 1625525
(Colombia) (individual) [SDNT]

FOMEQUE BLANCO, Amparo, Mz. 21 Casa
5 Barrio San Fernando, Pereira,
Colombia; ¢/o INDUSTRIA DE PESCA
SOBRE EL PACIFICO S.A.,
Buenaventura, Colombia; Cedula No.
31206092 (Colombia) (individual)
[SDNT]

FOMEQUE CAMPO, Deicy,(a.k.a. FOMEQUE
CAMPO, Daysy), Avenida 4N No. 10N—
100, Cali, Colombia; c/o INDUSTRIA DE
PESCA SOBRE EL PACIFICO S.A.,
Buenaventura, Colombia; Cedula No.
38650034 (Colombia) (individual)
[SDNT]

GALAPAGOS S.A., Calle 24N No. 6AN-15,
Cali, Colombia; Carrera 115 No. 16B—
121, Cali, Colombia; NIT # 800183712—
2 (Colombia) [SDNT]

GARAVITO, Doris Amelia, c/o GALAPAGOS
S.A., Cali, Colombia; Cedula No.
31233463 (Colombia) (individual)
[SDNT]

GARCIA PIZARRO, Gentil Velez, c/o
GALAPAGOS S.A., Cali, Colombia;
Cedula No. 6616986 (Colombia)
(individual) [SDNT]

GARCIA VARELA, Luis Fernando, c/o
TAURA S.A., Cali, Colombia; Cedula No.
16282923 (Colombia) (individual)
[SDNT]

GILMAN FRANCO, Maria, c/o TAURA S.A.,
Cali, Colombia; Cedula No. 22103099
(Colombia) (individual) [SDNT]

GONGORA ALARCON, Hernando, c/o
TAURA S.A., Cali, Colombia; Cedula No.
19298944 (Colombia) (individual)
[SDNT]

GUZMAN VELASQUEZ, Luz Marcela, c/o
TAURA S.A., Cali, Colombia; Cedula No.
43568327 (Colombia) (individual)
[SDNT]

HERNANDEZ, Oscar, Mz. 21 Casa 5 Barrio
San Fernando, Pereira, Colombia; c/o
TAURA S.A., Cali, Colombia; Cedula No.
6157940 (Colombia) (individual) [SDNT]

HERRAN SAAVEDRA, Victor Hugo, c/o
GALAPAGOS S.A., Cali, Colombia;

Cedula No. 16447166 (Colombia)
(individual) [SDNT]

INDUSTRIA DE PESCA SOBRE EL PACIFICO
S.A., (a.k.a. INPESCA S.A.), Km. 5 El
Pinal, Buenaventura, Colombia; Av.
Simon Bolivar Km. 5 El Pinal,
Buenaventura, Colombia; NIT #
890302172—4 (Colombia) [SDNT]

MORALES CASTRILLON, Victor Hugo, c/o
TAURA S.A., Cali, Colombia; Cedula No.
16620349 (Colombia) (individual)
[SDNT]

MORENO DAZA, Ricardo Alfredo, Carrera
38D No. 4B-57, Cali, Colombia; c/o
GALAPAGOS S.A., Cali, Colombia; c/o
TAURA S.A., Cali, Colombia; Cedula No.
16631400 (Colombia) (individual)
[SDNT]

PATINO FOMEQUE, Sonia Daysi,(a.k.a.
PATIO FOMEQUE, Sonia Daicy), Calle 9
Oeste No. 25—-106, Cali, Colombia; c/o
INDUSTRIA DE PESCA SOBRE EL
PACIFICO S.A., Buenaventura,
Colombia; Cedula No. 66920533
(Colombia) (individual) [SDNT]

PATINO FOMEQUE, Victor Julio, (a.k.a.
PATINO FOMEQUE, Victor Hugo),
Avenida 4N No. 10N-100, Cali,
Colombia; 6 ¢c/o INDUSTRIA DE PESCA
SOBRE EL PACIFICO S.A.,
Buenaventura, Colombia; c/o TAURA
S.A., Cali, Colombia; c/o GALAPAGOS
S.A., Cali, Colombia; DOB 31 Jan 1959;
Cedula No. 16473543
(Colombia)(individual) [SDNT]

PATINO NARANJO, Joaquin Gustavo,
Avenida 4N No. 10N-100, Cali,
Colombia; c/o INDUSTRIA DE PESCA
SOBRE EL PACIFICO S.A.,
Buenaventura, Colombia; Cedula No.
2730245 (Colombia) (individual) [SDNT]

PINZON CEDIEL, John Jairo, c/o TAURA
S.A., Cali, Colombia; Cedula No.
13542103 (Colombia) (individual)
[SDNT]

RAMIREZ ESCUDERO, Pedro Emilio, Calle
6A No. 48—36, Cali, Colombia; c/o
GALAPAGOS S.A., Cali, Colombia;
Cedula No. 16280602 (Colombia)
(individual) [SDNT]

ROMAN DOMINGUEZ, Erika, c/o TAURA
S.A., Cali, Colombia; Cedula No.
66955540 (Colombia) (individual)
[SDNT]

SARMIENTO MARTINEZ, Diana, c/o
TAURA S.A., Cali, Colombia; Cedula No.
65698369 (Colombia) (individual)
[SDNT]

TAURA S.A., Calle 13 No. 68-06, Of. 204,
Cali, Colombia; Calle 13 No. 68-26, Of.
214, 313 & 314, Cali, Colombia; Carrera
115 No. 16B-121, Cali, Colombia; NIT #
800183713—1 (Colombia) [SDNT]

VILLADA ZUNIGA, Elmer, Calle 15 No. 20—
10, Cali, Colombia; c/o TAURA S.A.,
Cali, Colombia; Cedula No. 14988902
(Colombia) (individual) [SDNT]

ZAMORA RUIZ, Alexander, c/o INPESCA
S.A., Buenaventura, Colombia; Cedula
No. 16498805 (Colombia) (individual)
[SDNT]

2. Appendix A to 31 CFR chapter V
is amended by removing the following
entry:

WITTGREEN, Carlos (a.k.a. Carlos
WITTGREEN Antinori; a.k.a. Carlos

WITTGREEN A.; a.k.a. Carlos Antonio
WITTGREEN), Panama (individual)
[CUBA]
Dated: April 24, 2001.
R. Richard Newcomb,
Director, Office of Foreign Assets Control.
Approved: April 27, 2001.
James Sloan,

Acting Assistant Secretary (Enforcement),
Department of the Treasury.

[FR Doc. 01-13451 Filed 5-23-01; 4:32 pm]
BILLING CODE 4810-25-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[AZ-098-0025; FRL—6989-1]

Determination of Attainment of the 1-
Hour Ozone Standard for the Phoenix
Metropolitan Area, Arizona and
Determination Regarding Applicability
of Certain Clean Air Act Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is determining that the
Phoenix metropolitan serious ozone
nonattainment area has attained the 1-
hour ozone air quality standard by the
deadline required by the Clean Air Act
(CAA), November 15, 1999. Based on
this determination, we also are
determining that the CAA’s
requirements for reasonable further
progress and attainment demonstrations
and for contingency measures for the 1-
hour ozone standard are not applicable
to the area for so long as the Phoenix
metropolitan area continues to attain the
1-hour ozone standard.

EFFECTIVE DATE: June 29, 2001.

FOR FURTHER INFORMATION CONTACT:
Doris Lo, Office of Air Planning (AIR—
2), U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, California 94105. (415)
744-1287, lo.doris@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. Attainment Finding
A. Response to Comments on the Proposed
Finding of Attainment
B. Attainment Finding for the Phoenix
Area
III. Applicability of Clean Air Act Planning
Requirements
A. EPA’s Policy on the Applicability of
Certain CAA Planning Requirements in
Areas Attaining the 1-Hour Ozone
Standard
B. Response to Comments on EPA’s Policy
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C. Effects of the Determination on the
Phoenix Area and of a Future Violation
on this Determination

D. Effect of the Determination on
Transportation Conformity

IV. Administrative Requirements

I. Background

Under CAA section 181(b)(2)(A), we
must determine within six months of an
area’s applicable attainment date
whether an ozone nonattainment area
has attained the 1-hour ozone standard.
On May 19, 2000 (65 FR 31859), we
proposed to find that the Phoenix
metropolitan serious ozone
nonattainment area had attained the 1-
hour ozone standard by its Clean Air
Act (CAA) mandated attainment date of
November 15, 1999. This proposal was
based on all available, quality-assured
air quality data collected from the
monitoring network, which we
determined met our regulations for state
air quality monitoring networks.

II. Attainment Finding

A. Response to Comments on the
Proposed Finding of Attainment

We received comments on our
proposed attainment finding only from
the Arizona Center for Law in the Public
Interest (ACLPI). These comments
concerned the adequacy of the Phoenix
area ozone monitoring network. We
respond to the most important of these
comments below. Our complete
responses to all comments can be found
in the technical support document
(TSD) for this action.

Comment: ACLPI claims that EPA’s
proposed rulemaking contains no
evidence that Maricopa County
Environmental Services Department
(MCESD) has made changes to its ozone
network in response to the inadequacies
documented by EPA in the past. It also
asserts that the County and the State
have apparently discontinued the use of
certain monitoring sites and states it
found particularly troubling the
discontinuance of the Papago Park
monitor, which recorded the highest
ozone violation in 1995.

Response: We agree that the Maricopa
County ozone monitoring network was
deficient when evaluated by EPA in
1989 and 1992. However, rather than
reviewing all of the past inadequacies
and determining whether the County
addressed each one, we decided that a
more reasonable approach was to
evaluate the ozone monitoring network
operated by MCESD as it existed during
the attainment period 1997-1999. We
have worked successfully with the
MCESD over the past 9 years to improve
its ambient monitoring program. We
have determined that the ozone

monitoring network as designed and
operated during the attainment period,
and at present, meets all applicable
federal regulations. By concluding that
the network meets our monitoring
regulations, we effectively concluded
that MCESD has corrected all past
inadequacies.

The issue of whether or not the
County and/or State has discontinued
the operation of certain sites is not as
important as whether the remaining
network is designed and operated in a
manner that allows the determination
that the data collected are representative
of ozone air quality in the Phoenix area.
We have concluded that the network is
sufficient to serve that purpose.

The Papago Park ozone monitor is
still operating but has been renamed
“Emergency Management.” Papago Park
was the name given to the site by the
Arizona Department of Environmental
Quality (ADEQ) which initially operated
the site. When the County took over the
site, it was renamed Emergency
Management. The site has been in
continuous operation since it was
established in 1990.

Comment: ACLPI asserts that EPA
acknowledged that the ozone network in
Phoenix still fails to meet all of the
design requirements of 40 CFR part 58
in that the network does not meet the
third monitoring objective,
“determining the impact on ambient
pollution levels of significant sources or
source categories,” which can be met by
monitoring emissions from significant
sources of nitrogen oxides (NOx) and
volatile organic compounds (VOC).

Response: We stand by our position
that in designing an ozone monitoring
network—that is, a monitoring network
that measures the concentration of the
chemical compound “ozone” (Os)—an
agency cannot meet the third
monitoring objective of assessing the
impact of major sources or source
categories since ozone is not emitted by
any type of source. Ozone is formed in
an atmospheric, photochemical reaction
between NOx and VOC. Precursor
emissions from a source are transported
well downwind before they react to
form ozone. In an urban setting,
emissions from large point sources mix
with emissions from area and mobile
sources as they are transported
downwind and form ozone. In this
setting, it is impossible to monitor
specifically for ozone formed from a
single source’s precursor emissions.

For areas designated as transitional,
marginal, and/or moderate ozone
nonattainment areas, there is no
requirement to monitor for the chemical
precursors of ozone. Once an area is
designated or reclassified to serious or

above, the state is required to institute

a photochemical assessment monitoring
(PAMS) program under CAA section
182(c)(1) and its implementing
regulations. PAMS programs require the
seasonal monitoring of VOC and NOx at
certain locations in urban
nonattainment areas such as downwind
of the area’s central business district
(type 2 site) and in the downwind
area(s) where maximum ozone
concentrations are expected to occur
(type 3 site).

When we reclassified the Phoenix
area as serious in 1997, the design and
deployment of a PAMS network became
a requirement for the area. ADEQ has
begun the implementation of the area’s
PAMS network and has deployed a type
2 site and is in the process of installing
a type 3 site at this time. ADEQ’s
implementation schedule is generally
consistent with our PAMS regulations.
These sites are appropriately located to
meet the PAMS siting requirements. The
requirement for operating a PAMS
network remains even though we are
making a finding that the Phoenix area
has attained the 1-hour ozone NAAQS.
Data from the PAMS network, however,
are not and cannot be used in making
a determination of whether or not an
area has met the ozone NAAQS because
the network only monitors for ozone
precursors and not for ozone itself.

Comment: ACLPI asserts that
Maricopa County’s monitoring network
is inadequate because the County fails
to operate all of its SLAMS sites year-
round, stating that EPA regulations
require states to monitor ozone at
NAMS and SLAMS sites throughout the
ozone season and that the ozone season
in Arizona runs from January through
December citing 40 CFR part 58,
appendix D. ACLPI also claims that
despite these regulations, more than half
of the County’s SLAMS sites operate
only between April 1 and October 31.
While exceedances of the 1-hour ozone
standard may be rare during the winter
months, they can occur. Consequently,
there is no assurance that these
exceedances would be captured by one
of the annually operating sites due to
wide spatial and temporal differences in
ozone concentrations.

Response: We disagree with ACLPI’s
assertion that the ozone monitoring
network is inadequate because a portion
of the monitoring sites operates on a
seasonal basis. Our regulations at 40
CFR 58.25 allow states to make
modifications to their SLAMS network
with the approval of EPA. The County
made this modification to its operating
schedule with the full concurrence of
EPA Region 9 (see letter to Ben Davis,
Air Quality AIRS Program Coordinator,
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MCESD, from John R. Kennedy, Chief,
Technical Support Office, Air Division,
U.S. EPA Region 9, November 2, 1999).
Moreover, we believe that the
monitoring network, even with the
seasonal monitors shut down, still
provides for adequate spatial coverage
of the Phoenix nonattainment area
during the winter months. During the
five months (November through March)
the County shuts down eight sites—less
than half of the ozone monitoring
sites—leaving functional the remaining
ozone network of ten sites operated by
the County as well as a number of
special purpose monitoring sites
operated by ADEQ. The sites that are
operated seasonally are generally the
sites recording the lowest ozone
concentrations.

Regarding the possibility of
exceedances of the 1-hour ozone
standard during the November to March
period, we have reviewed ozone data for
the Phoenix area during the period 1980
through 1999. In these 19 years, the
Phoenix area has had only one
exceedance in the month of April, three
in the month of October, and none in
the months of November, December,
January, February and March. The vast
majority of ozone exceedances in the
Phoenix area occur in the months of
June, July, August, and September when
the full network is in operation.

We do agree with ACLPI’s statement
that ozone air monitoring serves other
purposes besides recording
exceedances. We believe that portion of
the network that operates year round
provides adequate data for any other
assessment purpose.

B. Attainment Finding for the Phoenix
Area

The 1-hour ozone NAAQS is 0.12
parts per million (ppm) not to be
exceeded on average more than one day
per year over any three-year period. 40
CFR 50.9 and appendix H. We
determine if an area has attained the 1-
hour standard by calculating, at each
monitor, the average number of days
over the standard per year during the
preceding three-year period.®! We use all
available, quality assured monitoring
data. Under CAA section 181(b)(2)(A),

1See generally 57 FR 13506 (April 16, 1992) and
Memorandum from D. Kent Berry, Acting Director,
Air Quality Management Division, EPA, to Regional
Air Office Directors; “Procedures for Processing
Bump Ups and Extensions for Marginal Ozone
Nonattainment Areas,” February 3, 1994 (Berry
memorandum). While explicitly applicable only to
marginal areas, the general procedures for
evaluating attainment in this memorandum apply to
the Phoenix area in spite of its serious classification
because the finding of attainment is being made
pursuant to the same Clean Air Act requirements
in section 181(b)(2).

we must base our determination of
attainment or failure to attain on the
area’s design value as of its applicable
attainment deadline, which for the
Phoenix metropolitan area was
November 15, 1999. (See section III.C.
for a discussion of air quality data after
November 15, 1999 and consequences of
future violations.)

The design value for the Phoenix
metropolitan ozone nonattainment area
for the 1997 to 1999 period was 0.113
ppm. The Phoenix metropolitan area
did not record any exceedances of the
1-hour ozone standard at any
monitoring site during the 1997 to 1999
period, so the average number of days
over the standard at each monitor in the
area for that three-year period was zero.
The complete documentation of the
monitoring data and design value
calculation can be found in the TSD.

Because the area’s design value was
below the 0.12 ppm 1-hour ozone
standard and the area averaged less than
1 exceedance per year at each monitor
for the 1997 to 1999 period, we find that
the Phoenix metropolitan area attained
the 1-hour ozone standard by its Clean
Air Act mandated attainment deadline
of November 15, 1999.

ITI. Applicability of Clean Air Act
Planning Requirements

A. EPA’s Policy on the Applicability of
Certain CAA Planning Requirements in
Areas Attaining the 1-Hour Ozone
Standard

CAA section 182(c) requires states
with serious ozone nonattainment areas
to comply with the Act’s serious area
SIP requirements. Three of these
requirements are tied to the attainment
demonstration. They are as follows:

1. A demonstration that this plan will
result in emission reductions of ozone
precursors of at least 3 percent per year
from 1996 to 1999 (this provision is
known as the 9 percent rate of progress
(ROP) plan), CAA section 182(c)(2)(B);

2. A demonstration that the plan will
result in attainment of the 1-hour ozone
standard as expeditiously as practicable
but not later than November 15, 1999,
CAA section 182(c)(2)(A);

3. Contingency measures that will be
undertaken if the area fails to make
reasonable further progress, meet a rate
of progress milestone, or to attain the
standard by the applicable attainment
date, CAA sections 172(c)(9) and
182(c)(9).

We believe that it is reasonable to
interpret the CAA to not require these
provisions for serious ozone
nonattainment areas that are determined
to be meeting the 1-hour ozone
standard. We discuss our reasoning in

the memorandum from John S. Seitz,
Director, OAQPS, EPA, to Regional Air
Directors, entitled “‘Reasonable Further
Progress, Attainment Demonstrations,
and Related Requirements for Ozone
Nonattainment Areas Meeting the
Ozone National Ambient Air Quality
Standard,” May 10, 1995 (Seitz memo),
in the proposal for this action and below
in our response to comments.?

There are a number of other SIP
requirements for serious ozone
nonattainment areas that are not tied to
whether the area has attained the 1-hour
standard. These elements include an
emission inventory of ozone precursors,
reasonably available control technology
for major sources and certain other
sources; an enhanced motor vehicle
inspection and maintenance program,
and an enhanced ambient monitoring
program. Arizona has already adopted
and submitted these elements to us.3

B. Response to Comments on EPA’s
Policy

ACLPI also commented on the
proposed determination regarding the
applicability of certain CAA planning
requirements to the Phoenix area. We
respond to the most significant of these
comments below. Our full response to
all comments can be found in the TSD.

Comment: ACLPI claims that EPA has
illegally exempted the Phoenix area
from the 9 percent rate of progress
(ROP) 4 demonstration, attainment
demonstration and contingency measure
requirements of the CAA. To support
this contention, ACLPI makes two
arguments:

(1) that, taken together, sections
172(c) and 182(c) require that a plan
revision for a serious ozone
nonattainment area include an
attainment demonstration (sections
172(c)(1) and 182(c)(2)(A)), a 9 percent
ROP demonstration (sections 172(c)(2)
and 182(c)(2)(B)), and contingency
measures (section 172(c)(9)); and

(2) that the May 10, 1995 policy
memorandum on which EPA relies to

2We have also explained at length in other
actions our rationale for the reasonableness of this
interpretation of the Act and incorporate those
explanations by reference here. See 61 FR 20458
(May 7, 1996) (Cleveland-Akron-Lorrain, Ohio); 60
FR 36723 (July 18, 1995) (Salt Lake and Davis
Counties, Utah); 60 FR 37366 (July 20, 1995) and
61 FR 31832-33 (June 21, 1996) (Grand Rapids, MI).
Our interpretation has also been upheld by the
United States Court of Appeals for the 10th Circuit
in Sierra Club v. EPA, 99 F.3d 1551 (10th Cir. 1996).

3 Serious Area Ozone State Implementation Plan
for Maricopa County; submitted to EPA by the
Arizona Department of Environmental Quality on
December 14, 2000,

4 Although section 182(b)(1) (moderate areas) and
(c)(2)(B) (serious areas) contain the term
“reasonable further progress,” EPA often uses the
terms ‘‘rate of progress’” and ‘‘reasonable further
progress” interchangeably.
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exempt the Phoenix area from these
requirements flatly contradicts the CAA
in that the Act contains no exceptions
from its planning requirements for areas
that are potentially eligible for
redesignation based on monitoring data
but have not yet met the redesignation
requirements of sections 107(d)(3) and
175A. ACLPI contends that under
section 175A of the Act until a
nonattainment area is redesignated and
a maintenance plan is approved, the
requirements of part D “shall continue
in force and effect with respect to such
area.” (ACLPI acknowledges that the
United States Court of Appeals for the
10th Circuit has upheld the May 10,
1995 memorandum but states that the
case was incorrectly decided.)

Response: We proposed to find that
these Clean Air Act requirements are
not applicable to the Phoenix area
because the area has attained the 1-hour
ozone standard as demonstrated by
three consecutive years without a
violation. In the proposal for today’s
action, we discuss our determination
that the Phoenix area attained the 1-
hour ozone standard by its statutory
deadline of November 15, 1999. See 65
FR 31859, 31861. This determination is
documented in section II of the TSD.

The statutory basis for finding that
these planning requirements are not
applicable is described in the proposal
and in the Seitz memo. See 65 FR
31859, 31861-31863; Seitz memo at 2—
5.

Contrary to ACLPI’s assertion, we are
not granting the Phoenix area an
exemption from any applicable
requirements under part D. Rather, we
have interpreted the requirements of
sections 182(c)(2)(A) and (B) and
172(c)(9) as not being applicable once
an area has attained the standard, as
long as it continues to do so. (See
section III.C. below.) This is not a
waiver of requirements that by their
terms clearly apply; it is a determination
that certain requirements are written so
as to be operative only if the area is not
attaining the standard. Our
interpretation is consistent both with
the CAA’s goal of achieving and
maintaining clean air, and with the
concomitant policy goal of avoiding
costly and unnecessary emission
reductions.

As discussed further below, the plain
language of CAA sections 182(c)(2)(A)
and (B) and 172(c)(9) does not clearly
require attainment, reasonable further
progress or contingency measure plans
for areas that are designated
nonattainment but that have already
attained, and continue to attain, the
national ozone standard. However, the
very purpose of these plans is to bring

areas that are violating the national
ambient air quality standard for ozone
into attainment. Consistent with this
purpose, we interpret these
requirements as inapplicable to an area
that has attained the standard, but only
for so long as the area remains in
attainment. The requirements will again
apply if such an area violates the
standard. Thus, our interpretation is
strictly limited to circumstances in
which no further emission reductions
are required for attainment.

The language of CAA sections
182(c)(2)(A) and (B) is ambiguous as to
whether VOC reductions are required
for serious nonattainment areas that
have already attained the ozone
NAAQS, but that have not yet been
redesignated to attainment status. While
the lead-in sentence to these two
requirements states that “* * * the
State shall submit a revision to the
applicable implementation plan * * *,”
subsection (c)(2)(A) calls for a
demonstration that the plan will
provide for attainment of the NAAQS
“by the applicable attainment date.”
Subsection (c)(2)(B) provides that the 9
percent plan “will result in VOGC
emissions reductions * * * until the
attainment date.” Thus, the language of
sections 182(c)(2)(A) and (B) as a whole
begs the question of whether any
reductions are required for areas that are
already in attainment and therefore
need no reductions in VOC emissions to
achieve the ozone NAAQS by the
attainment date.

Section 182(c)(2)(B) is entitled
“‘Reasonable Further Progress
demonstration.” The term ‘‘reasonable
further progress” is defined as “such
annual incremental reductions in
emissions of the relevant air pollutant as
are required by this part or may
reasonably be required by [EPA] for the
purpose of ensuring attainment of the
applicable [NAAQS] by the applicable
date.” CAA section 171(1). This
definition applies for the purposes of
part D of title I of the CAA, which
includes section 182(c). Thus, the term
“reasonable further progress” requires
only such reductions in emissions as are
necessary to attain the NAAQS by the
attainment date and no more.
Accordingly, our interpretation of
section 182(c)(2)(B) is consistent with
the statutory definition of “reasonable
further progress.” Moreover, our
interpretation is tightly bound to the
purpose of section 182(c)(2)(B) because
we interpret that section’s requirements
to be applicable to areas that lapse back
into violation prior to redesignation,
and which therefore need additional
progress towards attainment.

Furthermore, our interpretation of the
requirements of section 182(c)(2)(B) is
consistent with our interpretation of the
general reasonable further progress
requirements of CAA section 172. In the
General Preamble interpreting certain
provisions of part I of the CAA
Amendments of 1990, we explained that
the reasonable further progress
requirements of CAA section 172(c)(2)
do not apply when “evaluating a request
for redesignation to attainment, since, at
a minimum, the air quality data for the
area must show that the area has already
attained [the NAAQS] * * * [and] RFP
towards attainment will, therefore, have
no meaning at that point.” 57 FR at
13564. This interpretation of the
requirements of section 172(c) was
made shortly after the CAA
Amendments of 1990 and we have
consistently adhered to this
interpretation. See 60 FR at 30190
(noting consistency of interpretation).

As with the RFP requirement, if an
area has in fact monitored attainment of
the standard, we believe there is no
need for an area to make a further
submission containing additional
measures to achieve attainment. Thus
the attainment demonstration
requirement in section 182(c)(2)(A)
would no longer apply under these
circumstances. Seitz memo at 3.

We likewise determined that section
172(c)(9) does not require a contingency
measure plan for nonattainment areas,
such as Phoenix, which we determine to
have attained the standard prior to
redesignation. The contingency
measures plan is required for an area
that “fails to make reasonable further
progress, or to attain the [NAAQS] by
the attainment date * * *” If, as in the
case of Phoenix, we determine that an
area has attained the standard by its
attainment date, then by definition such
an area is not one to which contingency
measures apply. There is simply no
failure to attain by the attainment date
or make progress for which additional
measures need be contingent. However,
as with sections 182(c)(2)(A) and (B), we
interpret section 172(c)(9)’s
requirements to be applicable to areas
that lapse back into violation prior to
redesignation, and that therefore need
additional progress towards attainment.
Thus, our interpretation ensures that the
purposes of section 172(c)(9)—to
provide for reasonable progress towards,
and the attainment of, clean air—will be
served when necessary.

We also do not agree with ACLPI's
contention that the Agency is violating
section 175A(c) when it determines that
the RFP, attainment and contingency
measure requirements do not apply to
areas that have attained the NAAQS.
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Section 175A(c) provides that the
requirements of part D remain in force
and effect for an area until such time as
it is redesignated. Section 175A(c) does
not establish any additional substantive
requirements; rather, it ensures that the
requirements that do apply by virtue of
other Act provisions continue to apply
until an area is redesignated. If,
however, an Act provision does not
apply to an area or does not require that
the particular area in question submit a
SIP revision, section 175A(c) does not
somehow add to the requirements with
which the area must comply. In this
instance, EPA is interpreting the
underlying substantive requirements at
issue so as not to apply to areas for so
long as they continue to attain the
standard. This does not violate section
175A(c); it is an interpretation of the
substance of other provisions of the Act,
a matter that is not affected by section
175A(c). Other requirements that do not
depend on whether the area has attained
the standard, such as VOC RACT
requirements, continue to apply,
however, and section 175A(c) ensures
that they continue to apply until the
area is redesignated.

Finally, in Sierra Club, the Tenth
Circuit Court of Appeals upheld the
Seitz memo as it applies to moderate
ozone nonattainment areas. There,
pending completion of the redesignation
process, and based on three years of air
quality data, EPA found that two Utah
Counties that were designated as
nonattainment for ozone and classified
as moderate had attained the ozone
NAAQS. As a result, EPA determined
that the CAA’s moderate area
requirements for attainment and RFP
demonstrations, and contingency
measures (sections 182(b)(1)(A) and
172(c)(9)) were inapplicable. Finding
that this determination was a logical
extension of EPA’s original, general
interpretation in the General Preamble,
the Court accorded deference to EPA’s
interpretation that once a moderate
ozone nonattainment area has attained
the NAAQS, the moderate area CAA
requirements for RFP, attainment and
contingency measures no longer apply.
Id. at 1556. Although the Phoenix area
is a serious nonattainment area, there is
no doubt that the analogous serious area
provisions serve exactly the same
purpose as the provisions at issue in
Sierra Club for moderate areas. Thus the
Court’s reasoning in that case applies
equally to the Phoenix situation.

Comment: As stated above, ACLPI
claims that the Act specifically requires
that until a nonattainment area is
redesignated and a maintenance plan
approved the requirements of part D
remain in force and effect with respect

to such area, citing CAA section
175A(c). ACLPI argues that “Congress
determined that in the interest of
protecting public health, EPA should
not be permitted to waive
nonattainment planning requirements
until states could provide sufficient
assurances that the NAAQS would be
permanently maintained”” and that “it is
not the place of EPA to second guess
this policy determination.”

Response: The requirement that states
provide sufficient assurances that the
NAAQS will be permanently
maintained is a criterion for the
redesignation of an area to attainment
under section 107(d)(3)(E) and not for a
finding of attainment under section
181(b)(1). We did not propose to
redesignate the Phoenix area to
attainment. Before we can do that,
Arizona will need to provide, among
other things, sufficient assurances in the
form of an adequate maintenance plan
that the NAAQS will be “permanently”
maintained. As we have stated above we
are not waiving these requirements but
are determining that by the language of
the CAA, they do not apply.

Comment: ACLPI also argues that
there is a sound public policy reason for
the Act’s approach because a state’s
monitored compliance with a NAAQS
may reflect only a temporary
improvement in air quality due to
unusually favorable meteorological
conditions rather than “permanent and
enforceable reductions in emissions” of
a pollutant or pollutant precursors.

Response: The requirement to
determine that clean air is the result of
“permanent and enforceable reductions
in emissions” is a criterion for the
redesignation of an area to attainment
under section 107(d)(3)(E) and not for a
finding of attainment under section
181(b)(1). We did not propose to
redesignate the Phoenix area to
attainment.

That aside, we believe that the finding
of attainment itself addresses in part the
concern about unusually favorable
meteorological conditions. We have
long recognized that meteorological
conditions have a profound effect on
ambient ozone concentrations. In setting
the current 1-hour ozone standard in
1979, we changed the form of the
standard, i.e., the criterion for
determining attainment, from a
deterministic form ‘“no more than once
per year” to a statistical form “when the
expected number of days per year is less
than or equal to one” over a three-year
period in order to properly account for
the random nature of meteorological
variations. The three-year period for
averaging the expected number of
exceedances was a reasoned balance

between evening out meteorological
effects and properly addressing real
changes in emission levels. See the
proposal and final actions promulgating
the current 1-hour ozone standard at 43
FR 26962, 26968 (June 22, 1978) and 44
FR 8202, 8218 (February 8, 1979).

Moreover, the Phoenix area did not
just barely meet the 1-hour ozone
standard; it met the standard with room
to spare. An area can record up to three
days of air quality above the 1-hour
ozone standard at any one monitor
during a successive three-year period
and still be considered attaining the
standard. The Phoenix area fared much
better than that, recording not a single
day over the standard at any of its 20
ozone monitors from 1997 through
1999. This record of clean air has
carried into a fourth year. During the
2000 ozone season, the Phoenix area
again did not record a single exceedance
of the 1-hour ozone standard. See TSD
at pp. 12—13. The area’s design value,
which is a measure of the severity of an
area’s ozone problem and is used to
establish an area’s initial classification,
was 10 percent below the standard and
a 16 percent drop from its design value
for the preceding three-year (1994—1996)
period.

Furthermore, under EPA’s
redesignation guidance, there are two
aspects to “permanent and enforceable
emission reductions.” One is unusually
favorable meteorology. The other is a
temporary reduction in emission rates
caused by shutdowns or reduced
production due to temporary adverse
economic conditions. See
Memorandum, John Calcagni, Director,
Air Quality Management Division
(OAQPS), to Regional Air Directors,
“Procedures for Processing Requests to
Redesignate Areas to Attainment,”
September 4, 1992, page 4. “Adverse” is
not a term that could be applied to the
economy of the greater Phoenix area
over the last several years.

In addition, we believe that the
Phoenix area’s record of clean air can be
tied directly to permanent and
enforceable emission reductions. The
area is subject to a comprehensive ozone
control strategy that includes national
on-road motor vehicle standards,
national non-road engine standards,
national consumer product standards,
Arizona’s cleaner burning gasoline and
vehicle emission inspection programs,
and Maricopa County’s industrial and
commercial source rules. This strategy
leaves few, if any, sources of VOC
unregulated.

Comment: ACLPI claims that EPA
implicitly recognizes the possibility that
the Phoenix area may violate the ozone
NAAQS again. However, ACLPI states
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that EPA then dismisses this possibility
with the observation that it can require
a SIP revision containing the missing
elements if a violation occurs. ACLPI
asserts that this approach will not help
“those who needlessly suffer from
unhealthy ozone levels that could have
been avoided through compliance with
the Act, noting that SIP revisions take
months, sometimes years to complete.”
Finally, ACLPI contends that the “more
responsible policy is the one adopted by
Congress which requires states to adhere
to the Act’s nonattainment planning
requirements until they can demonstrate
that redesignation of an area to
attainment is warranted.”

Response: The Seitz memo explicitly
addresses the consequences of future
violations of the 1-hour ozone standard.
In the proposal for today’s action, we
merely described this policy as it would
apply to the Phoenix area if the area
were to violate the standard in the
future. While this could be interpreted
as acknowledging the possibility of
future violations in the Phoenix area, it
is not an acknowledgment of the
probability of future violations.

Furthermore, ozone will continue to
be controlled in the Phoenix area in
spite of this finding of attainment and
the concurrent finding that certain CAA
planning requirements no longer apply.
As noted above, the State of Arizona
and the Maricopa County
Environmental Services Department, the
local air pollution control agency, have
adopted a comprehensive ozone control
program for the Phoenix area. All these
existing ozone control measures remain
in place and these agencies remain
obligated to fully implement and
enforce them. Most are SIP-approved or
have been submitted for SIP approval.
See appendix A of the “Serious Area
Ozone State Implementation Plan for
Maricopa County,” submitted to EPA on
December 14, 2000.

In addition, the area will be the
beneficiary of substantial new controls
over the next few years. The two largest
source categories of VOC emissions in
the Phoenix area, in order, are gasoline-
powered on-road vehicles and gasoline-
powered non-road engines. Several
already adopted state and federal
measures will be implemented over the
next few years that will further reduce
emissions from these categories. These
measures include Arizona’s
implementation of the final, more
stringent cut points for the Vehicle
Emissions Inspection Program (VEI) and
expansion of that program and the
State’s Cleaner Burning Gas (CBG)
program into growing areas that
surround the core Phoenix urbanized
area. Id.

Nationally, we have issued our tier 2
on-road motor vehicle standards
covering both light duty cars and light
duty trucks including sports utility
vehicles. 65 FR 6697 (February 10,
2000). For non-road engines, we have
established emission limitations for new
non-road engines of all types. Many of
these standards have tiered emission
standards that become increasingly
stringent in future years. See, for
example, the tier 2 standards for small
gasoline-powered nonroad engines at 65
FR 24267 (April 25, 2000).

The Phoenix area will also benefit
from national standards on the VOC
content of consumer products required
by CAA section 183(e). These standards
control the VOC content of such
consumer products as paints, hair
sprays, household pesticides, and
miscellaneous other consumer goods. 63
FR 48819 (September 11, 1998). We also
continue to issue maximum available
control technology (MACT) standards
under CAA section 112(d) to reduce
hazardous air pollutants from stationary
sources, most of which target VOC
emissions. 40 CFR part 61.

Finally, we note that under ACLPT’s
construction of the CAA, the Phoenix
area would face the prospect of
mandatory sanctions under CAA section
179(a) for failing to submit the 9 percent
reasonable further progress, attainment
demonstration, and contingency
measures plans. For example, under
ACLPTI’s interpretation of CAA section
182(c)(2)(B), Arizona would have to
adopt controls for the Phoenix area that
would reduce VOC emissions by 9
percent despite the fact that the area has
attained and continues to attain the 1-
hour ozone NAAQS. These measures
would impose additional costs upon the
area’s residents although they are
unnecessary for clean air. Thus, ACLPI’s
interpretation would not only require
measures that are not necessary for
attaining the standard, it could also lead
to sanctions for failing to submit these
measures. EPA’s contrary interpretation
would not require unnecessary emission
reductions or sanctions for a state’s
failure to undertake such reductions.

C. Effects of the Determination on the
Phoenix Area and of a Future Violation
on This Determination

During the 2000 ozone season, the
Phoenix area continued its record of
clean air, experiencing no exceedances
of the 1-hour ozone standard. In short,
the area remains in attainment of the 1-
hour ozone standard as of the date of
this final action. Based on our finding
that the Phoenix metropolitan area is
attaining the 1-hour ozone standard, we
are finding that the State of Arizona is

no longer required to submit a 9 percent
ROP plan, an attainment demonstration,
or contingency measures for the area.

The lack of a requirement to submit
these SIP revisions will exist only as
long as the Phoenix metropolitan area
continues to attain the 1-hour ozone
standard. If we subsequently determine
that the Phoenix area has violated the 1-
hour ozone standard (prior to a
redesignation to attainment), the basis
for the determination that the area need
not make these SIP revisions would no
longer exist. Thus, a determination that
an area need not submit these SIP
revisions amounts to no more than a
suspension of the requirements for so
long as the area continues to attain the
standard.

Should the Phoenix metropolitan area
begin to violate the 1-hour standard, we
will notify Arizona that we have
determined that the area is no longer
attaining the 1-hour standard. We also
will provide notice to the public in the
Federal Register. Once we determine
that the area is no longer attaining the
1-hour ozone standard then Arizona
will be required to address the pertinent
SIP requirements within a reasonable
amount of time. We will set the
deadline for the State to submit the
required SIP revisions at the time we
make a nonattainment finding.

Arizona must continue to operate an
appropriate air quality monitoring
network, in accordance with 40 CFR
part 58, to verify the attainment status
of the area. The air quality data relied
upon to determine that the area is
attaining the ozone standard must be
consistent with 40 CFR part 58
requirements and other relevant EPA
guidance.

D. Effect of the Determination on
Transportation Conformity

CAA section 176(c) requires that
federally funded or approved
transportation actions in nonattainment
areas “‘conform” to the area’s air quality
plans. Conformity ensures that federal
transportation actions do not worsen an
area’s air quality or interfere with its
meeting the air quality standards.

One of the primary tests for
conformity is to show that
transportation plans and improvement
programs will not cause motor vehicle
emissions to rise above the levels
needed for progress toward and
attainment with the air quality
standards. These motor vehicle
emissions levels are set in an area’s
attainment, maintenance, and/or RFP
demonstration and are known as the
“transportation conformity budget.”

EPA set the current ozone conformity
budget for the Phoenix metropolitan
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area in our revised federal 15 percent
ROP plan. 64 FR 36243 (July 6, 1999).
Today’s finding (i.e., that the Phoenix
area has attained the 1-hour ozone
standard and that the State no longer
needs to submit attainment and ROP/
RFP demonstrations) will not affect the
continued applicability of the existing
budget. This budget will remain
applicable until Arizona submits a
maintenance demonstration with a
revised transportation conformity
budget (or until Arizona submits
attainment and RFP/ROP
demonstrations with a revised budget
should the Phoenix area again violate
the 1-hour ozone standard) and we find
the new budget adequate.

IV. Administrative Requirements

This action merely finds that the
Phoenix area has attained a previously
established national ambient air quality
standard based on an objective review of
measured air quality data. It also
determines that certain Clean Air Act
requirements no longer apply to the
Phoenix area because of the attainment
finding. It will not impose any new
regulations, mandates, or additional
enforceable duties on any public,
nongovernmental or private entity.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Under Executive Order 12866,
Regulatory Planning and Review (58 FR
51735, October 4, 1993), this rule is not
a ‘“significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. It
does not contain any unfunded mandate
or significantly or uniquely affects small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This rule
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132,
Federalism (64 FR 43255, August 10,
1999) because it does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not

subject to Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
because it is not economically
significant.

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply because it would
be inconsistent with applicable law for
EPA, when determining the attainment
status of an area, to use voluntary
consensus standards in place of
promulgated air quality standards and
monitoring procedures that otherwise
satisfy the provisions of the Clean Air
Act. As required by section 3 of
Executive Order 12988, Civil Justice
Reform (61 FR 4729, February 7, 1996),
in issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights (53 FR 8859,
March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 30, 2001.

Filing a petition for reconsideration
by the Administrator of this final rule
does not affect the finality of this rule
for the purposes of judicial review nor

does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: May 14, 2001.
Laura Yoshii,
Acting Regional Administrator, Region 9.
[FR Doc. 01-13512 Filed 5-29-01; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 93-314 RM-8396]

Radio Broadcasting Services; Cadiz
and Oak Grove, KY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Ham
Broadcasting, Inc. this document sets
aside the action in this proceeding
which substituted Channel 293C3 for
Channel 292A at Cadiz, reallotted
Channel 293C3 to Oak Grove, and
modified the Station WKDZ-FM license
to specify operation on Channel 293C3
at Oak Grove. See 61 FR 31449,
published June 20, 1996. This document
also dismisses an Application for
Review filed by Southern Broadcasting
Corporation directed against that action.
The Station WKDZ-FM license will
specify operation on Channel 293C3 at
Cadiz in accordance with the grant of a
construction permit application (File
No. BPH-20000427ABE). With this
action, the proceeding is terminated.

DATES: Effective May 30, 2001.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 93-314, adopted May 9,
2001, and released May 11, 2001. The
full text of this decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
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Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio Broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by removing Oak Grove, Channel 293C3.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-13449 Filed 5-29-01; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1153; MM Docket No. 01-34; RM—
10061]

Radio Broadcasting Services; Warsaw,
Windsor, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of D&H Media, permittee of
Station KWK]J(FM), Warsaw, Missouri,
reallots Channel 253A from Warsaw to
Windsor, Missouri. Channel 253A is
allotted at Windsor in compliance with
the Commission’s minimum distance
separation requirements, with respect to
domestic allotments, without the
imposition of a site restriction at
coordinates 38—31-56 NL and 93-31-19
WL.

DATES: Effective June 18, 2001.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-34,
adopted April 25, 2001, and released
May 4, 2001. The full text of this
Commission decision is available for

inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc., (202) 857-3800, 1231
20th Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Missouri is amended
by removing Channel 253A at Warsaw
and add Windsor, Channel 253A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-13450 Filed 5-29-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1153; MM Docket Nos. 01-33; RM—
10060]

Radio Broadcasting Services; Caro,
and Cass City, Ml

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Edwards Communications,
L.C., licensee of Station WIDL(FM),Caro,
Michigan, grants the substitution of
Channel 221C3 for Channel 221A at
Caro, Michigan, and the reallotment of
Channel 221C3 from Caro to Cass City,
Michigan. Channel 221C3 is allotted at
Cass City in compliance with the
Commission’s minimum distance
separation requirements, with respect to
domestic allotments, at a site 4.9
kilometers (3.0 miles) northeast of the
community at coordinates 48—38—-20 NL
and 83-08-38 WL. A counterproposal
filed by Edward Czelada is dismissed as
defective.

DATES: Effective June 18, 2001.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-33,
adopted April 25, 2001, and released
May 4, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc., (202) 857-3800, 1231
20th Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan is amended
by removing Caro, Channel 221A and
add Cass City, Channel 221C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-13452 Filed 5-29-01; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1185; MM Docket No. 99-246; RM—
9593; RM-9770]

Radio Broadcasting Services; Winslow
and Mayer, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: This document denies a
Petition for Partial Reconsideration filed
on behalf of Desert West Air Ranchers
Corporation directed to the Report and
Order in this proceeding reallotting
Channel 236C from Winslow to Mayer,
Arizona, as optionally proposed, as that
community’s first local aural
transmission service (RM—-9770), in lieu
of previously proposed Camp Verde,
Arizona (RM—-9593), and modifying the
license for Station KFMR(FM)
accordingly. See 65 FR 36374, June 8,
2000. Desert West objects to the
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dismissal of its alternate proposal to
allot Channel 236C to Sun City West,
Arizona (RM-9770), and the selection of
Mayer as its community of license. The
petition for partial reconsideration is
denied as it does not meet the limited
provisions set forth in the Commission’s
Rules under which a rule making action
will be reconsidered. This document
also announces that we will no longer
be considering optional or alternative
proposals by a single party in a single
rulemaking proceeding. With this
action, this docketed proceeding is
terminated.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, in
MM Docket No. 99-246, adopted May 2,
2001, and released May 11, 2001. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY—-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—3800.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-13453 Filed 5-29-01; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 001127331-1044-02; 1.D.
052301B]

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure of
Fishery for Loligo Squid

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS announces that the
directed fishery for Loligo squid in the
exclusive economic zone (EEZ) for the
second quarter of the year is closed.
Vessels issued a Federal permit to
harvest Loligo squid may not retain or

land more than 2,500 b (1.13 mt) per
trip per calendar day of Loligo squid for
the remainder of the quarter. This action
is necessary to prevent the fishery from
exceeding the Quarter II quota and
allow for rebuilding of this overfished
stock, while allowing for fishing
throughout the year.

DATES: Effective 0001 hours, May 29,
2001, through 2400 hours, July 1, 2001.
FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
508—281-9104, fax 978—-281-9135, e-
mail myles.a.raizin.gov.
SUPPLEMENTARY INFORMATION:
Regulations governing the Loligo squid
fishery are found at 50 CFR part 648.
The regulations require specifications
for maximum optimal yield, initial
optimum yield, allowable biological
catch, domestic annual harvest (DAH),
domestic annual processing, joint
venture processing and total allowable
levels of foreign fishing for the species
managed under the Atlantic Mackerel,
Squid, and Butterfish Fishery
Management Plan. The procedures for
setting the annual initial specifications
are described in § 648.21.

The 2001 specification of DAH for
Loligo squid was set at 17,000 mt (66 FR
13024, March 2, 2001). This amount is
allocated by quarter, based on the
following table.

TABLE. Loligo QUARTERLY

ALLOCATIONS
Quarter Percent Metric Tons
I (Jan—Mar) 33.23 5,649
Il (Apr—Jun) 17.61 2,994
Il (Jul-Sep) 17.30 2,941
IV (Oct-Dec) 31.86 5,416
Total 100.00 17,000

Section 648.22 requires NMFS to
close the directed Loligo squid fishery in
the EEZ when 80 percent of the
quarterly allocation is harvested in
Quarters I, IT and III, and when 95
percent of the total annual DAH has
been harvested. NMFS is further
required to: Notify, in advance of the
closure, the Executive Directors of the
Mid-Atlantic, New England, and South
Atlantic Fishery Management Councils;
mail notification of the closure to all
holders of Loligo squid permits at least
72 hours before the effective date of the
closure; provide adequate notice of the
closure to recreational participants in
the fishery; and publish notification of
the closure in the Federal Register. The
Administrator, Northeast Region,
NMEFS, based on dealer reports and
other available information, has
determined that 80 percent of the DAH
for Loligo squid in Quarter II, has been

harvested. Therefore, effective 0001
hours, May 29, 2001, the directed
fishery for Loligo squid is closed and
vessels issued Federal permits for Loligo
squid may not retain or land more than
2,500 1b (1.13 mt) of Loligo. Such vessels
may not land more than 2,500 1b (1.13
mt) of Loligo during a calendar day. The
directed fishery will reopen effective
0001 hours, July 1, 2001, when the
Quarter III quota becomes available.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 24, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-13534 Filed 5-24-01; 3:13 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 000906253-1117-02; 1.D.
061500E]

RIN 0648—-AL51

Fisheries off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Amendment 14

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement portions of Amendment 14
to the Fishery Management Plan for
Commercial and Recreational Salmon
Fisheries off the Coasts of Washington,
Oregon, and California (Salmon FMP).
This final rule makes minor changes to
language regarding spawning
escapement and management goals;
implements a new recreational
allocation to the Port of La Push and
adjusts the Neah Bay allocation
accordingly; adds preseason flexibility
for recreational port allocations north of
Cape Falcon; and implements preseason
flexibility in setting recreational port
allocations or recreational and
commercial allocations north of Cape
Falcon to take advantage of selective
fishing opportunities for marked
hatchery fish. The intended effect of this
final rule is to employ management
measures that minimize impacts to
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species, stocks, or size/age classes of
concern, while maximizing access to
harvestable fish.
DATES: Effective June 29, 2001.
ADDRESSES: Copies of Amendment 14,
the final supplemental environmental
impact statement (FSEIS)/regulatory
impact review (RIR)/initial regulatory
flexibility analysis (IRFA), and the
appendices, including the Review of
1999 Ocean Salmon Fisheries, are
available from Dr. Donald O. Mclsaac,
Executive Director, Pacific Fishery
Management Council, 2130 SW Fifth
Ave., Suite 224, Portland, OR 97201.
Copies of the final regulatory
flexibility analysis (FRFA) are available
from Donna Darm, Acting Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way N.E.,
Seattle, WA 98115-0070, fax: 206-526-
6376; or Rebecca Lent, Regional
Administrator, Southwest Region,
NMFS, 501 West Ocean Boulevard,
Suite 4200, Long Beach, CA 90802-4213,
fax: 562-980-4018.
FOR FURTHER INFORMATION CONTACT.:
Christopher L. Wright at 206— 526-6140;
Svein Fougner at 562—980—4040; or Dr.
Donald O. Mclsaac at 503—-326—6352.
SUPPLEMENTARY INFORMATION:

Background

The Secretary approved the Salmon
FMP under the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801 et seq., in 1978. The Council has
amended the Salmon FMP 14 times
since 1978. The regulations are codified
at 50 CFR part 660, subpart H. The
Salmon FMP was amended annually
from 1979 to 1983; however, in 1984, a
framework amendment was
implemented that provided the
mechanism for making preseason and
inseason adjustments in the regulations
without annual FMP amendments.

The Council prepared Amendment 14
to the Salmon FMP and submitted it on
June 12, 2000, for Secretarial review.
NMEFS published a notice of availability
for Amendment 14 in the Federal
Register on June 27, 2000 (65 FR 39584),
announcing a 60-day public comment
period, which ended on August 28,
2000. NMFS approved Amendment 14
on September 27, 2000. The proposed
rule was published in the Federal
Register on October 20, 2000 (65 FR
63047), with the 45-day public comment
period ending on December 4, 2000.
NMEFS received one comment; the
comment addressed provisions of
Amendment 14 that were not the subject
of the proposed rule. The final rule
remains unchanged from the proposed
rule.

Only some parts of Amendment 14
are codified in the final rule. Those
parts not codified revise the Salmon
FMP to bring it into compliance with
the Sustainable Fisheries Act’s (SFA)
1996 amendments to the Magnuson-
Stevens Act. The most significant
changes include a new definition of
optimum yield (OY); a bycatch
definition and new requirements to
reduce bycatch; new requirements
designed to prevent overfishing and
rebuild overfished stocks; and the
designation of Essential Fish Habitat
(EFH), with a discussion of threats to
EFH and recommended measures to
conserve and enhance EFH. A new
section in chapter 1 entitled ‘“What This
Plan Covers” was added to the Salmon
FMP to provide a clear description of
management actions included in the
document. In addition, the amendment
provides information on fishery-specific
stock impacts and updates the fishery
description to reference new
appendices.

Those parts of Amendment 14
codified in the final rule make minor
changes to language regarding
escapement and management goals;
implement a new recreational allocation
to the Port of La Push and adjusts the
Neah Bay allocation accordingly; add
preseason flexibility for recreational
port allocations north of Cape Falcon;
and implement preseason flexibility in
setting recreational port allocation or
recreational and commercial allocations
north of Cape Falcon to take advantage
of selective fishing opportunities.

The former “Escapement and
Management Goals” section,
§660.410(a), was changed to a new
“Conservation Objectives” section.

Amendment 14 establishes a
recreational allocation for the La Push
Port area separate from the Neah Bay
port area, and the Annual Actions
section (660.408(c)(v)) was modified
accordingly. The La Push subarea
allocation is now set at 5.2 percent,
which is approximately 20 percent of
the former combined Neah Bay/La Push
allocation. This portion is equal to the
level provided to La Push during the
annual preseason process beginning in
1990. In addition, during years when
there is an Area 4B add-on fishery
inside Washington internal waters
(which benefits only Neah Bay), 25
percent of the numerical value of that
fishery shall be added to the
recreational allowable ocean harvest
north of Leadbetter Point prior to
applying the sharing percentages for
Westport and La Push. The increase to
Westport and La Push will be subtracted
from the Neah Bay ocean share to
maintain the same total harvest

allocation north of Leadbetter Point.
Therefore, La Push would receive 2.6
percent of the basic coho allocation plus
1.2 percent of the Area 4B add-on.

Section 660.408(c)(v)(A) was modified
to allow flexibility to deviate from
Salmon FMP subarea quotas in order to
meet recreational fishery objectives, if
those measures are agreed to by
representatives of the affected ports. In
addition, the regulation establishes a
Council process to deviate from the non-
Indian recreational and/or commercial
allocations north of Cape Falcon to
selectively harvest hatchery-produced
coho salmon, while not increasing
impacts to natural stocks.

Minor changes to the regulatory
language in 50 CFR part 660 necessary
to implement Amendment 14 were also
made.

Comments and Responses

NMFS received one comment
regarding the proposed rule; however,
this comment did not refer to the
changes proposed in the rule.

Comment: The National Association
of Home Builders (NAHB) et al.,
represented by Perkins Coie, LLP,
commented on the portion of
Amendment 14 that deals with EFH.
The NAHB believes that the EFH
provisions in Amendment 14 should be
included in the proposed rule and that
an IRFA should have been prepared for
them.

Response: The proposed rule includes
only those regulatory changes needed to
implement Amendment 14. The
designation of EFH by Amendment 14
does not require implementing
regulations, and therefore, an IRFA is
not required. The RFA only requires
completion of regulatory flexibility
analyses when an agency promulgates
regulations. Under the Magnuson-
Stevens Act, an FMP must describe and
identify EFH, but implementing
regulations for an EFH designation are
not required. If implementing
regulations are required in the future
(for example, to avoid adverse effects on
EFH caused by fishing), regulatory
flexibility analyses may be prepared in
accordance with applicable law.

Classification

NMFS has determined that
Amendment 14 is consistent with the
national standards and other provisions
of the Magnuson-Stevens Act and other
applicable laws.

The Council prepared an IRFA
describing the economic impacts to
small entities of all the alternatives
considered in the proposed rule. No
comments were received on the IRFA,
except as described above. A copy of the
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IRFA is available from the Council (see
ADDRESSES).

NMFS, Northwest Region, prepared
an FRFA based on the IRFA in
compliance with 5 U.S.C. 604(a). The
FRFA indicated that the rule will not
have a significant economic impact on
a substantial number of small entities. A
copy of the FRFA is available from
NMFS (see ADDRESSES). A summary of
the FRFA follows:

The economic effects of the
regulations are expected to be generally
positive. The regulatory changes are
intended to reallocate fish among small
entities with the intent of increasing
overall harvest. The Port of La Push
regulations formalize practices that have
been employed for a number of years; La
Push would receive 2.6 percent of the
basic coho allocation plus 1.2 percent of
the Area 4B add-on. Flexibility to
deviate from subarea allocations in
order to meet recreational objectives is
expected to result in only positive
economic effects. Flexibility in setting
preseason recreational port allocations
or recreational and commercial
allocations north of Cape Falcon for
selective fishing on hatchery stock coho
would likely lead to positive economic
effects on ocean fisheries because such
measures result in increased fishing
opportunities when such fish are
available. These selective fisheries are
open primarily in August and
September, although the Council may
consider opening selective fisheries at
other times. Compared to the original
allocation scheme, the selective fishery
regime does not increase the mortality
of natural stocks. Other allocation
objectives (i.e., treaty Indian, or ocean
and inside allocations) are addressed
during the negotiations in the North of
Cape of Falcon Forum.

The general effects of the regulatory
changes are to provide flexibility to the
Council’s decision making processes
and allow increased fish harvest levels,
when possible, through pre-season
allocation setting procedures. User
groups (non-tribal ocean troll and ocean
recreational fisheries) participate
directly in the consultative processes, so
it is unlikely that any single group will
suffer economically while some or all
user groups would likely benefit. The
consultation process is designed to
provide the maximum economic
benefits to all user groups.

The intended effect of this final rule
is to employ management measures that
minimize impacts to species, stocks, or
size/age classes of concern, while
maximizing access to harvestable fish.
This is accomplished through
management measures including gear
restrictions, time/area closures, and

catch or retention restrictions that allow
fishermen to harvest marked hatchery
salmon and release natural-origin fish.

Analysis of 1996 fishery information
shows that selective ocean coho harvest
could be increased by over 300 percent
without impacting natural stocks.
Without such selective fisheries, total
salmon harvest would have to be
sharply reduced to protect depressed
natural stocks. These procedures also
allow managers to make in-season
trades between ocean fisheries, and
between user groups, in order to
increase harvest opportunities for all
user groups.

Insufficient data preclude a
quantitative analysis; however, the
Council’s qualitative cost-benefit
summary in support of Executive Order
12866 assesses the direct and indirect
economic effects of the regulatory
changes. This analysis shows that these
changes would allow increased numbers
of recreational and charter boat salmon
fishing trips. If this is realized, aggregate
catch would increase, but depending on
the magnitude of increase in the number
of recreational and charter trips,
individual catch per trip could decline.
The ocean troll fishery quotas would not
be directly reduced as a result of the
regulatory changes, but cost per unit of
harvest may increase because of the
selective fishery regulations. Indirect
economic effects on inside fisheries
(fisheries occurring in state internal
waters) may be positive or negative,
depending on which selective fisheries
are employed in the ocean and inside
fisheries. The State of Washington has
adopted selective fishing practices for
inside coho fisheries. Selective practices
for inside chinook fisheries are still
under development because of the
difficulty in modeling selective fishery
impacts on chinook stocks. However,
ocean harvests of inside chinook stocks
are minimal and managing such stocks
will be primarily driven by Endangered
Species Act (ESA) requirements and
State of Washington decisions
concerning the future of its fisheries.

The final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

The NMFS Northwest Region has
completed a section 7 informal
consultation under the ESA on the
effects of Amendment 14 on listed
salmon stocks. Amendment 14 does not
by itself authorize any fishing or other
activity that would result in the take of
listed fish. It modifies certain aspects of
the current Salmon FMP but in no way
affects the existing Salmon FMP
requirements that management
measures comply with NMFS ESA
consultation standards for listed

species. Three of the Amendment 14
components (overfishing, EFH, and
bycatch) will result in neutral effects or
in more conservative management of
non-listed salmon stocks, and should
therefore provide greater protection to
natural stocks of listed and non-listed
species. While there are some
uncertainties regarding the effects of
selective fisheries on naturally
spawning stocks, NMFS retains the
authority and responsibility for ensuring
that annual management measures
developed under the Salmon FMP
comply with ESA consultation
standards, and that analysis of these
measures is based on the best available
science. The remaining elements of the
amendment, including recreational
allocation, definition of OY, and various
editorial changes will have no effect on
management of listed stocks.

Based on these considerations, NMFS
concluded that Amendment 14 and its
implementing regulations are not likely
to adversely affect any of the salmon
stocks presently listed under ESA or
their critical habitat.

The Council prepared an FSEIS for
Amendment 14. It provides an updated
description of the fishery, and clarifies
what is covered in the Salmon FMP. To
be consistent with the SFA, it redefines
optimum yield, provides new criteria to
prevent or end overfishing, describes
and defines essential fish habitat, and
establishes salmon bycatch reporting
specifications. The FSEIS has been
incorporated in the Amendment 14
document, and may be obtained from
the Council (see ADDRESSES). A notice of
availability of the FSEIS was published
on August 11, 2000 (65 FR 49237).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 21, 2001.

William T. Hogarth,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
660 as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
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2.In §660.402, the definition ‘Pacific
Coast Salmon Plan” is added in
alphabetical order to read as follows:

§660.402 Definitions.

* * * * *

Pacific Coast Salmon Plan (PCSP or
Salmon FMP) means the Fishery
Management Plan, as amended, for
commercial and recreational ocean
salmon fisheries in the Exclusive
Economic Zone (EEZ)(3 to 200 nautical
miles offshore) off Washington, Oregon,
and California. The Salmon FMP was
first developed by the Council and
approved by the Secretary in 1978. The
Salmon FMP was amended on October
31, 1984, to establish a framework
process to develop and implement
fishery management actions. Other
names commonly used include: Pacific
Coast Salmon Fishery Management
Plan, West Coast Salmon Plan, West
Coast Salmon Fishery Management
Plan.

* * * * *

3.In §660.408, the first two sentences
in paragraph (c)(1)(ii), paragraph
(c)(1)(v) and paragraph (c)(1)(v)(A), and
the last sentence in paragraph (c)(1)(vi)
are revised; paragraph (c)(1)(viii) is
redesignated as paragraph (c)(1)(ix), and
paragraph (c)(1)(ix) is redesignated as
paragraph (c)(1)(x) and a new paragraph
(c)(1)(viii) is added to read as follows:

§660.408 Annual actions.

* * * * *

(C) * % %

(1) * % %

(ii) Deviations from allocation
schedule. The initial allocation may be
modified annually in accordance with
paragraphs (c)(1)(iii) through (viii) of
this section. These deviations from the
allocation schedule provide flexibility
to account for the dynamic nature of the
fisheries and better achieve the
allocation objectives and fishery
allocation priorities in paragraphs
(c)(1)(ix) and (x) of this section. ***

* * * * *

(v) Recreational allocation. The
recreational allowable ocean harvest of
chinook and coho derived during the
preseason allocation process will be
distributed among the four major
recreational subareas as described in the
coho and chinook distribution sections
below. The Council may deviate from
subarea quotas to meet recreational
season objectives, based on agreement of
representatives of the affected ports
and/or in accordance with section
6.5.3.2 of the Pacific Coast Salmon Plan,
regarding certain selective fisheries.
Additionally, based upon the
recommendation of the recreational

Salmon Advisory Subpanel
representatives for the area north of
Cape Falcon, the Council will include
criteria in its preseason salmon
management recommendations to guide
any inseason transfer of coho among the
recreational subareas to meet
recreational season duration objectives.

(A) Coho distribution. The preseason
recreational allowable ocean harvest of
coho north of Cape Falcon will be
distributed to provide 50 percent to the
area north of Leadbetter Point and 50
percent to the area south of Leadbetter
Point. In years with no fishery in
Washington State management area 4B,
the distribution of coho north of
Leadbetter Point will be divided to
provide 74 percent to the subarea
between Leadbetter Point and the
Queets River (Westport), 5.2 percent to
the subarea between Queets River and
Cape Flattery (La Push), and 20.8
percent to the area north of the Queets
River (Neah Bay). In years when there
is an Area 4B (Neah Bay) fishery under
state management, 25 percent of the
numerical value of that fishery shall be
added to the recreational allowable
ocean harvest north of Leadbetter Point
prior to applying the sharing
percentages for Westport and La Push.
The increase to Westport and La Push
will be subtracted from the Neah Bay
ocean share to maintain the same total
harvest allocation north of Leadbetter
Point. Each of the four recreational port
area allocations will be rounded, to the
nearest hundred fish, with the largest
quotas rounded downward, if necessary,
to sum to the preseason recreational
allowable ocean harvest of coho north of
Cape Falcon.

* * * * *

(vi) Inseason trades and transfers. * *
* Inseason trades or transfers may vary
from the guideline ratio of four coho to
one chinook to meet the allocation
objectives in paragraph (c)(1)(ix) of this
section.

* * * * *

(viii) Selective fisheries. Deviations
from the initial gear and port area
allocations may be allowed to
implement selective fisheries for
marked salmon stocks as long as the
deviations are within the constraints
and process specified in section 6.5.3.2

of the Pacific Coast Salmon Plan.

4.In §660.410, the section heading

and paragraphs (a) and (b)(1) are revised
to read as follows:

§660.410 Conservation objectives.

(a) The conservation objectives are
summarized in Table 3-1 of the Pacific
Coast Salmon Plan.

(b) * % %

(1) A comprehensive technical review
of the best scientific information
available provides conclusive evidence
that, in the view of the Council, the
Scientific and Statistical Committee,
and the Salmon Technical Team,
justifies modification of a conservation
objective; except that the 35,000 natural
spawner floor for Klamath River fall
chinook may be changed only by
amendment.

* * * * *

[FR Doc. 01-13431 Filed 5-29-01; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01; I.D.
052301F]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by the
Offshore Component in the Western
Regulatory Area in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by the offshore
component in the Western Regulatory
Area of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the Pacific cod A season allowance
specified for the offshore component in
the Western Regulatory Area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 24, 2001, until 2400
hrs, A.L.t., June 10, 2001.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2001 A season Pacific cod TAC
apportioned to vessels catching Pacific
cod for processing by the offshore
component in the Western Regulatory
Area of the GOA is 1,098 metric tons
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(mt) as established by the Final 2001
Harvest Specifications and Associated
Management Measures for the
Groundfish Fisheries Off Alaska (66 FR
7276, January 22, 2001). The fishery by
vessels catching Pacific cod for
processing by the offshore component in
the Western Regulatory Area was closed
under § 679.20(d)(1)(i) on April 26,
2001 (66 FR 21691, May 1, 2001) and
reopened on May 18, 2001 (66 FR
28132, May 22, 2001).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2001 A season
Pacific cod TAC apportioned to vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 1,088 mt, and is
setting aside the remaining 10 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with

§ 679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for the Pacific cod TAC
apportioned to vessels catching Pacific
cod for processing by the offshore
component in the Western Regulatory
Area of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at §
679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the Pacific cod A season
allowance specified for the offshore
component in the Western Regulatory
Area of the GOA constitutes good cause
to waive the requirement to provide
prior notice opportunity for public

comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(3)(B) and 50 CFR
679.20(b)(3)(iii)(A), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely
fashion to prevent exceeding the Pacific
cod A season allowance in the Western
Regulatory Area of the GOA constitutes
good cause to find that the effective date
of this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 24, 2001.

Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service

[FR Doc. 01-13517 Filed 5-24-01; 3:13 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 34, 35, 36, 39, 40, 50,
70, 72, and 76

[Docket No. PRM-30-63]

Natural Resources Defense Council;
Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Denial of petition for
rulemaking.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking submitted by the Natural
Resources Defense Council (PRM-30—
63). The petitioner requested that the
Commission’s regulations be amended
to require that no license be issued to,
or retained by, any individual or
organization whose principal owner,
officer, or senior manager: (1) Fails to
report engaging in, or having knowledge
or evidence of, bribery of, or extortion
by, Federal, State, or other regulatory
officials; or, (2) has acted in any manner
that flagrantly undermines the integrity
of the regulatory process of NRC or that
of an Agreement State. NRC is denying
the petition because the petitioner has
neither identified a statutory
requirement for promulgating the
regulation nor identified a need for such
regulation since NRC already has the
authority to take the actions requested
by the petitioner, and because the NRC
believes that imposition of these types
of actions should be considered on a
case-by-case basis.

ADDRESSES: Copies of the petition for
rulemaking, the public comments
received, and the NRC’s letter to the
petitioner are available for public
inspection or copying in the NRC Public
Document Room, 11555 Rockville Pike,
Rockville, Maryland. These same
documents are also available on the
NRC’s rulemaking website at http://
ruleforum.lInl.gov. For information
about the interactive rulemaking

website, contact Carol Gallagher, (301)
415-5905 (e-mail: CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT: ]ohn
W. Lubinski, Office of Enforcement,
U.S. Nuclear Regulatory Commission,
Washington DC 205550001,
Telephone: (301) 415-2740.
SUPPLEMENTARY INFORMATION:

The Petition

On June 30, 2000 (65 FR 40548), NRC
published a notice of receipt of a
petition for rulemaking filed by the
Natural Resources Defense Council. The
petitioner requested that no license be
issued to, or retained by, any individual
or organization whose principal owner,
officer, or senior manager: (1) Fails to
report engaging in, or having knowledge
or evidence of, bribery of, or extortion
by, Federal, State, or other regulatory
officials; or, (2) has acted in any manner
that flagrantly undermines the integrity
of the regulatory process of NRC or that
of an Agreement State.

Public Comments on the Petition

The notice of receipt of petition for
rulemaking invited interested persons to
submit comments. NRC received two
comment letters: one from a law firm
and one from an organization of the
nuclear energy and technologies
industry. The comments focused on the
main elements of the petition. Both
commenters recommended that NRC
deny the petition. The following
comments were provided and were
reviewed and considered in NRC’s
decision:

1. Both commenters stated that NRC
already has the authority to consider
character and integrity of applicants and
licensees when making licensing
decisions. The commenters included
citations from the Atomic Energy Act
(AEA) and past statements by the
Commission to support their position.
NRC agrees that it currently has such
authority and has used such authority in
making licensing decisions or taking
enforcement actions based on the
character and integrity of an applicant
or licensee.

2. One commenter stated that the
petition does not identify a regulatory
“gap”’ that needs to be filled. The
commenter goes on to state that in such
cases NRC has routinely denied
rulemaking petitions. NRC agrees that
the petitioner did not identify a
regulatory “gap,” and does not believe

that such a “gap” exists. As already
discussed, NRC has the authority to take
the actions identified by the petitioner.

3. Both commenters stated that NRC
has the essential ability and flexibility
to consider all relevant circumstances,
both positive and negative, in making
enforcement decisions. The commenters
believe that NRC should continue to
make enforcement decisions on a case-
by-case basis using appropriate
discretion and judgment. One of the
commenters goes on to state that
singling out certain specific acts (which
are neither exhaustive nor
comprehensive of actions relevant for
determining character) that trigger
denial or revocation of a license without
regard to the particular circumstances
would be inconsistent with past
Commission policy. NRC agrees with
the commenters that making such a
change would narrow the Commission’s
discretion by eliminating its ability to
make character determinations on the
basis of all relevant circumstances.

4. Both commenters stated that certain
language in the petition, specifically,
“flagrantly undermining the integrity of
the regulatory process of NRC or that of
an Agreement State,” is too vague. The
commenters believe this wording would
raise serious questions regarding
adequate notice and due process and
would not withstand judicial scrutiny.
NRC does not agree with the
commenters on this issue. Specifically,
the Commission derives its authority to
evaluate character and integrity from the
AEA. Promulgation of specific rule
language would further clarify the
criteria used in performing such
evaluations. Therefore, while NRC
believes that specific rule language on
this issue is not warranted, NRC does
not agree with the commenters that the
proposal by the petitioner should be
denied based on the fact that the
language is too vague.

5. Both commenters stated that the
proposed regulation does not take into
account NRC actions against licensees
versus individuals. Specifically, the
proposed regulation would require
denial or revocation of a license based
on the acts of one individual. Instead,
the commenters believe that NRC
should continue to consider on a case-
by-case basis whether the acts of an
individual should be imputed to the
licensee. NRC agrees that the petitioner
has not provided sufficient justification
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to change the NRC’s current practice of
considering on a case-by-case basis
whether the acts of an individual should
be imputed to the licensee.

6. One commenter stated that any
attempt to apply such a regulation based
on past conduct of a licensee, such as
acts prior to promulgation of the
regulation, would violate the
prohibition against retroactive
rulemaking. NRC does not agree that
approval of the petition would represent
retroactive rulemaking. Specifically, as
already discussed, NRC already has
authority to consider character and
integrity of applicants and licensees
when making licensing decisions. As
such, evaluations of character and
integrity are not limited to acts that
occur after promulgation of a rule or
requirement that provides greater detail
with respect to the matter of character
and integrity. However, as part of using
discretion and judgement in
determining appropriate actions, NRC
may consider the age of the actions in
question.

Reasons for Denial

NRC is denying the petition for the
following reasons:

1. The petitioner has not identified a
statutory requirement for promulgating
the regulation requested in the petition.
In addition, the petitioner did not
identify a need for such regulation nor
a gap in the current regulatory process.
Specifically, NRC already has authority
under the AEA to deny or revoke a
license, or ban an individual from
licensed activities, if adequate
protection of public health and safety is
not provided. NRC currently considers
the integrity and character of
individuals in determining adequate
protection. Section 182a of the AEA
states, in part, that license applications
shall specifically state the information
that NRC determines is necessary to
evaluate the character of the applicant.
The information must enable NRC to
find that the licensed activities will
provide adequate protection of health
and safety. Further, after filing the
original application and before
expiration of a license, NRC may require
additional information in order to
determine whether the license should
be modified or revoked. In considering
the integrity and character of an
applicant or licensee, NRC would
consider engaging in bribery or
extortion or acts that undermine the
integrity of the regulatory process.
Therefore, if NRC determines that it
does not have reasonable assurance of
adequate protection of health and safety
based upon, in part, the character of an
applicant or licensee, NRC may deny or

revoke a license. Promulgation of
specific rule language is, therefore, not
necessary.

2. NRC does not agree with the
petitioner that the regulations should
specify the actions that NRC would take
against an applicant or licensee that has
engaged in bribery of, or extortion by,
any Federal, State or other regulator or
has acted in any manner that flagrantly
undermines the integrity of the
regulatory process of NRC or that of an
Agreement State. Specifically, NRC
believes that all enforcement actions,
including those involving situations
identified by the petitioner, should be
reviewed on a case-by-case basis and
dispositioned according to the merits of
the specific case using appropriate
discretion and judgment. In addition,
the current Enforcement Policy,
NUREG-1600, states that in deciding
whether to issue an enforcement action
to an unlicensed person as well as to the
licensee based on the willful acts of an
individual, NRC recognizes that
judgments will have to be made on a
case-by-case basis. The policy includes
factors that will be considered in
making such decisions. NRC does not
believe that the petitioner has provided
sufficient information nor justification
for NRC to consider changing its
practice of deciding enforcement actions
based on case-by-case consideration of
these factors.

For these reasons, NRC does not
believe that the rulemaking requested by
the Petitioner should be promulgated
and; therefore, NRC denies the petition.

Dated at Rockville, Maryland, this 14th day
of May, 2001.

For the Nuclear Regulatory Commission.
William D. Travers,

Executive Director for Operations.
[FR Doc. 01-13493 Filed 5—-29-01; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AG52

Decommissioning Trust Provisions

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations relating to
decommissioning trust provisions for
nuclear power plants. The NRC
proposes to require that
decommissioning trust agreements be in

a form acceptable to the NRC in order
to increase assurance that an adequate
amount of decommissioning funds will
be available for their intended purpose.
Until recently, direct NRC oversight of
the terms and conditions of the
decommissioning trusts was not
necessary because rate regulators
typically exercised such authority. With
deregulation, this oversight may cease
and the NRC may need to take a more
active oversight role.

DATES: Submit comments on the
proposed rule and accompanying
regulatory guide August 13, 2001.
Comments received after this date will
be considered if it is practical to do so,
but the Commission is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: Mail comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. ATTN. : Rulemakings and
Adjudications Staff.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:30
a.m. and 4:15 p.m. on Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking
website at http://ruleforum.llnl.gov.
This site provides the capability to
upload comments as files (any format),
if your web browser supports that
function. For information about the
interactive rulemaking website, contact
Ms. Carol Gallagher, (301) 415-5905 (e-
mail: CAG@nrc.gov).

Certain documents related to this
rulemaking, including comments
received, the draft regulatory analysis
and the draft Regulatory Guide, DG—
1106, “Proposed Revision 1 of
Regulatory Guide 1.159, Assuring the
Availability of Funds for
Decommissioning Nuclear Reactors,”
may be examined, and/or copied for a
fee, at the NRC’s Public Document
Room, One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland. These same documents also
may be viewed and downloaded
electronically via the interactive
rulemaking website established by NRC
for this rulemaking.

Documents created or received at the
NRC after November 1, 1999, are also
available electronically at the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nrc.gov/NRC/
ADAMS/index.html. From this site, the
public can gain entry into the NRC’s
Agency wide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. For more
information, contact the NRC Public
Document Room (PDR) Reference staff
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at 1-800-397—4209, (301) 415—4737, or
by email to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Brian J. Richter, Office of Nuclear
Reactor Regulation, Washington, DC
20555-0001, telephone (301) 415-1978,
e-mail bjr@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Until recently, rate regulators have
generally exercised direct oversight of
the terms and conditions of
decommissioning trust agreements.
Extensive NRC involvement was not
necessary. Because this oversight may
cease with deregulation, the NRC
believes it needs to take a more active
oversight role. 10 CFR 50.75(e) allows
sinking fund payment or prepayment
into external decommissioning trusts as
two of several acceptable financial
assurance methods. These methods are
used by virtually all nuclear power
plant licensees. The NRC included
sample language for decommissioning
trust agreements in guidance issued in
August 1990 (Regulatory Guide 1.159,
“Assuring the Availability of Funds for
Decommissioning Nuclear Reactors”),
but the NRC’s regulations do not
explicitly require that specific terms and
conditions be included in the
decommissioning trust agreements or
that the decommissioning trust
agreements be in a form acceptable to
the NRC. This proposed rule attempts to
remedy this situation.

II. Rulemaking Initiation

In a staff requirements memorandum
(SRM) dated August 10, 1999, the
Commission directed the NRC staff to
initiate a rulemaking to require that
decommissioning trust agreements be in
a form acceptable to the NRC in order
to increase assurance that an adequate
amount of decommissioning funds will
be available for their intended purpose.
This SRM was in response to SECY—99—
170 (July 1, 1999), “Summary of
Decommissioning Fund Status Reports,”
in which the NRC staff noted that it
intended to continue to review
decommissioning trust agreements in
license transfers on a case-by-case basis
and impose appropriate conditions in
the orders approving these transfers.
However, the NRC staff believes that
efficiency would be increased if the
NRC codified this practice generically in
the regulations. Also, based on
experience with approving the transfers
of the operating licenses of the Three
Mile Island Unit 1, Pilgrim, Clinton,
Oyster Creek, and other nuclear power
stations, the NRC staff believes this
rulemaking could expedite similar

transfers in the future by providing
increased regulatory predictability. The
proposed rule and accompanying
revisions to regulatory guidance, if
adopted, would provide uniform
decommissioning trust terms and
conditions for all power reactor
licensees. The NRC staff issued a
rulemaking plan for Decommissioning
Trust Provisions, SECY—00-0002, on
December 30, 1999. The plan called for
amending 10 CFR 50.75 and a revision
to Regulatory Guide 1.159, ““Assuring
the Availability of Funds for
Decommissioning Nuclear Reactors.”
The Commission approved the plan on
February 9, 2000, directing the NRC
staff to include specific trust fund terms
and conditions necessary to protect
funds fully in the rule itself and
suggested that sample language for trust
agreements consistent with the terms
and conditions within the rule be
provided in the associated regulatory
guide.

III. Proposed Action

The NRC is proposing to amend its
regulations on decommissioning trust
agreements. The proposed action would
state that the trust provisions must be
acceptable to the NRC and contain
general terms and conditions that the
NRC believes are required to ensure that
funds in the trusts will be available for
their intended purpose. To accomplish
this objective, the NRC is proposing to
modify paragraphs 10 CFR 50.75(e)(1)(i)
and (ii), and to add a new paragraph,10
CFR 50.75(h) to its regulations. The
changes in § 50.75(e) specify that the
trust should be an external trust fund in
the United States, established pursuant
to a written agreement and with an
entity that is a State or Federal
government agency or an entity whose
operations are regulated by a State or
Federal agency. Paragraph 50.75(h) will
reference the other paragraphs in §50.75
where necessary and will discuss the
terms and conditions that the NRC
believes are necessary to ensure that
funds in the trusts will be available for
their intended purpose. As an
accompaniment to this rulemaking, the
NRC intends to update Regulatory
Guide 1.159 to include sample trust
fund language containing these terms
and conditions.

IV. Discussion

The NRC believes that certain
decommissioning trust language should
be standardized to increase assurance of
the protection of public health and
safety by requiring that the
decommissioning trusts: (1) Ensure that
special care is taken to safeguard the
trust corpus from investment risks, (2)

provide adequate information
concerning the trust to the NRC, and (3)
provide safeguards against improper
payments from the trust.

These issues are now of particular
interest to the NRC because deregulation
of the electric utility industry can
potentially lead to several changes in
the structure of ownership of nuclear
power reactors that could affect reactor
decommissioning trust funds. These
changes include the following:

* Relaxation or elimination of
regulatory oversight by State Public
Utility Commissions (PUCs) or the
Federal Energy Regulatory Commission
(FERC). With utility industry
deregulation, State PUCs and/or FERC
may no longer have jurisdiction of the
kind that they now exercise over
electricity rates. Under regulation,
utilities are reimbursed for their costs,
including nuclear decommissioning
trust fund costs, from approved rates
charged ratepayers. If, under
deregulation, PUCs and/or FERC no
longer approve rates they will also no
longer have a basis for establishing
stringent accounting and financial
controls. Without these controls, PUCs
may determine that they have no basis
for specifying terms and conditions for
nuclear reactor decommissioning trust
funds or for monitoring those trust
funds.

* Changes in ownership of nuclear
generating facilities. Under
deregulation, vertically integrated
public utilities that generate electricity,
own and manage the transmission
system, and sell power to the ultimate
consumers may gradually become less
prevalent. Instead, generating facilities
may be separated (i.e., “spun off”)
within a holding company structure or
sold to power-producing companies that
sell electricity as a commodity to other
companies that service consumers.
Currently, certain energy companies
that are non-utility suppliers of
electricity have announced their
intention to acquire nuclear power
plants. After these acquisitions, State
PUCs and/or FERC may no longer have
jurisdiction over the energy company
obtaining the reactors. NRC is required
to determine the suitability of
transferring reactor licenses from the
former licensee to a new licensee.

To date, as part of its review of
requests for license transfer in
connection with the sale of nuclear
power reactors, the NRC has examined
whether reasonable assurance of
decommissioning funding will continue
to be provided. As a result, the NRC is
proposing to both codify existing
practice and consider enhancements to
trust agreements to strengthen these



29246

Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001 /Proposed Rules

agreements in the future environment of
deregulation. As a condition for NRC
approval, the NRC has required certain
clauses (some that parallel criteria in
Regulatory Guide 1.159 and others that
parallel FERC requirements) to be
included in decommissioning trust
funds. The NRC has essentially been
using these evaluative tests in its review
of decommissioning trusts in license
transfers involving an unregulated
license. In view of deregulation, the
NRC believes that these tests are also
appropriate for evaluating the trust
agreements of all NRC power reactor
licensees.

This section of the notice presents a
set of evaluative tests for assessing
whether particular terms and conditions
for decommissioning trust funds will
help meet NRC’s goals of providing
“reasonable assurance that adequate
funds are available,” and that lack of
funds will not result in delays in
decommissioning creating public health
and safety problems.

The following tests do not address the
amount of funds in the
decommissioning trust, a topic that NRC
dealt with in its 1998 rule (63 FR
50465). However, the tests address how
to assess the certainty that assured
funds will be available. The tests were
obtained by reviewing existing
requirements of the NRC, the Internal
Revenue Service, FERC, and several
States that currently apply to
decommissioning trusts, as well as non-
binding recommendations created by
those agencies for those trusts.

Certainty can be evaluated under
several basic tests:

Test (1) Is the trust fund valid and
enforceable?

The trust instrument should be
required to include information that
helps to ensure and to demonstrate its
validity. A requirement that the
instrument be valid under State law,
while helpful, does not identify any
features of the trust that demonstrate its
validity. The trust must be in writing
and include the names and signatures of
the parties entering into the agreement;
their titles; the dates of signing (and the
effective date, if different); notarization
of the signatures; a description of the
basic agreement being entered into; and
an affirmative statement that the trustee
accepts the appointment.

An important measure of the
enforceability of the trust is whether the
trustee is clearly able to remain
financially solvent and capable of
providing the necessary services over
the period that the trust is in effect.
Factors that address the trustee’s
reliability include requirements that the

trustee be qualified or licensed, and
demonstrate that it has a particular level
of financial backing. The financial
condition of an institutional trustee may
be addressed in licensing of the trustee
through requirements for specified
levels of operating capital or reserves.

Test (2) Do the terms of the instrument
ensure that funds can be used only for
certain key activities—reactor
decommissioning and specified
administrative costs of the trust—rather
than a broad range of potentially
conflicting uses?

This test is to ensure that the trust
contains provisions that use of the
decommissioning trust funds is reserved
for decommissioning and routine and
minor administrative expenses.

Test (3) Is the trust protected against
events, such as amendment or
cancellation, that could lessen NRC’s
ability to direct the use of necessary
funds in a timely manner?

To address this particular problem,
the following features of the trust are
very important. The trust should
contain provisions describing
procedures for its amendment and
cancellation. NRC approval should be
required for both these actions when
amendment or cancellation could
materially affect timely access to
decommissioning funds. Because
disagreements over interpretation of the
trust could delay payment, the trust
should contain rules of interpretation
that specify how disagreements should
be resolved. Payment should occur
upon the happening of triggering events,
even if differences of opinion about the
trust have not been resolved.

Test (4) Do the terms of the trust ensure
that NRC will receive timely notice of all
important information concerning the
trust?

Trustees generally prepare annual
reports and accounting summaries
indicating the sums on hand,
investment results, taxes due, and
payments into the trust. These reports
can be supplied to NRGC, upon request,
if NRC determines that it has a need for
the information. In general, however,
NRC determined in its rulemaking in
1998 that biennial reports of any
material changes in the trust, plus
information on the status of funds in the
trust, were sufficient to monitor the
trust funds. Thus, no changes to the
current frequency of reporting
requirements are being proposed.

Test (5) Do the terms of the trust place
appropriate limits on the investments
that the trustee may make?

This is typically accomplished by
specifying allowed or disallowed
investments and by defining a
“prudent” investment. If the NRC relies
upon a “prudent investment” standard
adopted by investment specialists (e.g.,
the Third Restatement of Trusts) it will
need to track how that standard is being
interpreted in practice. In the past,
standards for the definition of prudent
investments have evolved over time. For
example, increasing use of diversified
investment portfolios led to changing
standards about whether each
investment in a portfolio, rather than
the portfolio as a whole, needed to be
prudent. Similarly, increasing use of
mutual funds led to relaxation of the
prohibition on delegation of investment
decisions by a trustee to a fund
manager. Because of these and other
evolving changes to the then-existing
“prudent man” rule, the American Law
Institute adopted a new “prudent
investor” rule in the Restatement of the
Law Third, Trusts in 1992 (Third
Restatement). In addition, the National
Conference of Commissioners on
Uniform State Laws promulgated a
Uniform Prudent Investor Act in 1994,
and numerous States have since
adopted the entire Act or amended their
State laws to reflect it. However, the
rule cannot be said to be completely
uniform across the country, and
continued evolution can be expected.?

In view of the above tests, the NRC
believes that assurance can be enhanced
by specifying in 10 CFR 50.75 essential
terms and conditions of the
decommissioning trusts that address the
following topics:

—The trust must be an external trust
fund held in the United States,
established pursuant to a written
agreement and with an entity that is
any appropriate State or Federal
government agency or whose
operations are regulated by a State or
Federal agency.

—The trust agreement must provide that
trust investments are prohibited in
securities or other obligations of the
reactor owner or its affiliates,
SuCCessors, or assigns.

—The trust agreement must provide that
trust investments are prohibited in
any entity owning one or more
nuclear power plants, except for
investments tied to general market
indices or non-nuclear sector mutual
funds.

1See Train, J. and Wolfe, T., Investing and
Managing Trusts under the New Prudent Investor
Rule, Harvard Business School Press, 1999.



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001 /Proposed Rules

29247

—The trust agreement must provide that
the agreement cannot be amended in
any material respect without 30-days
prior written notification to the NRC,
and there is no objection from the
NRC within the notice period.

—The trust agreement must provide that
the trustee, investment advisor, or
anyone else directing investments
made by the trust should adhere to a
“prudent investor” standard.

—The trust agreement must provide that
no disbursements or payments from
the trust may be made by the trustee,
other than for payment of ordinary
administrative expenses (examples of
ordinary administrative expenses are
set out in the Internal Revenue Code
Section 468A), until the trustee has
first given the NRC 30-days prior
written notice, and that no
disbursements or payments from the
trust may be made if the trustee
receives written notice of objection
from the NRC within the notice
period.

—The person directing the investment
of the funds is prohibited from
engaging the licensee or its affiliates
or subsidiaries as investment manager
for the funds or from accepting day-
to-day management direction of the
funds’ investments or direction on
individual investments by the funds
from the licensee or its affiliates or
subsidiaries.

The NRC currently does not include
an extensive set of prescriptive
requirements in its regulations for the
terms and conditions of reactor
decommissioning trusts. Rather, the
NRC requires only that the funds be
segregated from the licensee’s assets and
outside the licensee’s administrative
control. A trust fund used to accomplish
these purposes must be acceptable to
the NRC. This overall approach gives
licensees great flexibility in how they
set up a decommissioning trust fund,
but it provides little guidance to them
concerning what trust provisions NRC
will find acceptable. NRC’s Standard
Review Plan NUREG-1577, Rev. 1
contains references to recent regulatory
amendments, as well as useful
explanations of certain key regulatory
terms, that are not found in the older
Regulatory Guide 1.159. However,
Regulatory Guide 1.159 contains a
model trust that provides an example of
the trust terms that NRC finds
acceptable. As a result, Regulatory
Guide 1.159 is being expanded and
updated. The NRC is seeking public
comment on the draft revised regulatory
guide. Comments may be submitted as
indicated under the ADDRESSES heading.

An alternative approach would be for
the NRC to specify the precise wording

of the trust provisions in its regulations.

The NRC does not believe it would be

either feasible or desirable to change its

overall approach by specifying
mandatory wording in regulations for
the entire decommissioning trust fund.

Based on the wide variety of trust

instruments that are currently in use for

decommissioning trust funds, it appears
that, at a minimum, several of these
trust fund templates would be needed

(e.g., a model master trust fund

agreement; a model for a qualified fund

under Internal Revenue Code Section
468A; and a model for a non-qualified
fund). Substantial time and considerable
costs, both to licensees and to the NRC,
would be necessary to fit the disparate
trust instruments currently in use into
any templates established by NRC. In
addition, the requirements in 10 CFR

50.75 would become more prescriptive.
With respect to the issuance of DG—

1106, “Proposed Revision 1 of

Regulatory Guide 1.159, Assuring the

Availability of Funds for

Decommissioning Nuclear Reactors,”

the NRC:

—Incorporates material from NUREG—
1577, Rev. 1, “Standard Review Plan
on Power Reactor Licensee Financial
Qualification and Decommissioning
Financial Assurance” that provides
criteria for determining the meaning
of the terms “acceptable to NRC,”
“under the administrative control of
the licensee,” and other terms used in
the pertinent regulations that are
currently not defined in the regulatory
guide.

—Develops a list of trust provisions,
based on the model trust language
contained in Regulatory Guide 1.159
that identifies key provisions in the
model language that currently are not
described in the text of the regulatory
guide. The NRC has also provided
explanations of these provisions.

—Provides explanations or definitions
of other terms and conditions such as
“subsidiaries,” * affiliates,”
““successors,” “assigns,” and similar
terms. In addition, an explanation is
provided of the types of investments
tied to market indices or non-nuclear
mutual funds that will be acceptable.

—Provides explanation of what is likely
to constitute a “material”” change or
amendment to the trust instrument.

—Provides explanations of certain
concepts that are currently
ambiguous. For example, the current
regulatory guide suggests that
licensees ““should” ensure that trust
funds meet certain requirements, such
as effectiveness under pertinent State
trust law. This may be confusing to
licensees who believe that trusts must
be legally effective.

—Explains the intent and effect of cross
references to other sources of
authority, such as Internal Revenue
Service, FERC, and State
requirements. In some cases, the
current regulatory guide suggests that
trust funds that meet the requirements
of these other sources of authority
will be acceptable to NRC. The
revised guidance explains that
compliance with these other sources
of authority will be acceptable, within
the scope of the topic that they
address (e.g., investment criteria or
amount of annual payment into the
trust fund), but are not measures of
the overall acceptability of the trust
instrument to NRC. In some cases,
compliance with these requirements
will not be sufficient, by itself, to
constitute acceptability to the NRC.

—Provides a clear and consistent
description of the investment
guidelines pertinent to
decommissioning trust funds. Current
references in the regulatory guide to
State law, FERC requirements, and
other standards appear to create some
ambiguity concerning the precise
limits of the investment guidelines
and what they include.

—Revises the Sample Parent Guarantee
to eliminate NRC as a direct
beneficiary within the guarantee. This
modification reflects current NRC
practice.

Section-by-Section Analysis
Section 50.75(e)

This subsection would be amended by
the addition of a sentence to both
paragraphs 50.75(e)(1)(i), which deals
with the prepayment method of
financial assurance, and 50.75(e)(1)(ii),
which deals with the external sinking
fund method of financial assurance. The
sentences would call for the trust to be
an external trust fund held in the United
States, established pursuant to a written
agreement with an entity that is a State
or Federal government agency or whose
operations are regulated by a State of
Federal agency. These amendments
would be used by the NRC staff in
evaluating the first test addressed in the
Discussion Section relating to trust
agreement validity and enforceability.

Section 50.75(h)

This is a new subsection which would
implement the following conditions.
The trust agreement must prohibit trust
investments in securities or other
obligations of the reactor owner or its
affiliates, successors, or assigns. The
trust agreement must prohibit
investments in any entity owning one or
more nuclear power plants. This is
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proposed to address the concerns raised
in Test 5 relating to the appropriate
limits on investments. The investment
may, however, be tied to general market
indices or non-nuclear sector mutual
funds. The trust agreement must
stipulate that the agreement cannot be
amended in any material respect
without 30-days prior written notice to
the NRC, and that no amendment to the
trust may be made if the trustee receives
written notice of objection from the NRC
within that notice period. This is being
proposed to address the lessening of
NRC'’s ability to direct the use of
necessary funds in a timely manner as
discussed in Test 3. The trust agreement
must stipulate that the trustee,
investment advisor, or anyone else
directing investments made by the trust
should adhere to a “prudent investor”
standard. The trust agreement must
provide that no disbursements or
payments from the trust (other than
payment of ordinary administrative
expenses) may be made by the trustee
until the trustee has first given the NRC
30-days prior written notice, and that no
disbursements or payments from the
trust may be made if the trustee receives
written notice of objection from the NRC
within that notice period. This would
ensure that the funds can be used only
for certain key activities as identified in
Test 2. The person directing the
investment of the funds may not use the
licensee or its affiliates or subsidiaries
as the investment manager for the funds
or accept day-to-day management
direction of the funds’ investments or
direction on individual investments by
the funds from the licensee or its
affiliates or subsidiaries.

V. Finding of No Significant
Environmental Impact: Environmental
Assessment

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment and therefore
an environmental impact statement is
not required. The basis for this
determination reads as follows: This
action is being proposed to require that
decommissioning trust agreements be in
a form acceptable to the NRC in order
to increase assurance that an adequate
amount of decommissioning funds
would be available for their intended
purpose. Because of deregulation within
the electric power generation industry,
the NRC will need to take increased
responsibility to oversee
decommissioning trust funds as State

Public Utility Corporations may no
longer oversee these funds.

This revision to the NRC’s regulations
would provide licensees with a
codification of requirements and
guidance that will specify more fully the
provisions of the decommissioning trust
agreements. The proposed rule would
state that the trust provisions must be
acceptable to the NRC and would
contain general objectives and criteria
that the NRC believes are required to
ensure that funds in the trusts would be
available for their intended purpose.
These proposed changes would not lead
to any increase in the effect on the
environment of the decommissioning
activities considered in the final rule
published on June 27, 1988 (53 FR
24018) as analyzed in the Final Generic
Environmental Impact Statement on
Decommissioning of Nuclear Facilities
(NUREG-0586, August 1988).2
Therefore, promulgation of this rule
would not introduce any impacts on the
environment not previously considered
by the NRC. The NRC is not aware of
any other documents related to the
environmental impact of this action.
The foregoing constitutes the
environmental assessment and finding
of no significant impact for this
proposed rule.

The determination of this
environmental assessment is that there
would be no significant offsite impact to
the public from this action. However,
the general public should note that the
NRC welcomes public participation.
The NRC has also committed to
complying with Executive Order (EO)
12898, “Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,” dated February 11, 1994,
in all its actions. Therefore, the NRC has
also determined that there are no
disproportionate, high, and adverse
impacts on minority and low-income
populations. In the letter and spirit of
EO 12898, the NRC is requesting public
comment on any environmental justice
considerations or questions that the
public thinks may be related to this
proposed rule but somehow were not
addressed. The NRC uses the following
working definition of “environmental
justice:” the fair treatment and
meaningful involvement of all people,

2CGopies of NUREG-0586 are available for
inspection or copying for a fee from the NRC’s
Public Document Room, located at One White Flint
North, 11555 Rockville Pike (first floor), Rockville,
Maryland 20555-0001. Copies may be purchased at
current rates from the U.S. Government Printing
Office, P.O. Box 37082, Washington, DC 20402—
9328 (telephone (202) 512-1800); or from the
National Technical Information Service (NTIS) by
writing NTIS at 5285 Port Royal Road, Springfield,
VA 22161.

regardless of race, ethnicity, culture,
income, or educational level with
respect to the development,
implementation, and enforcement of
environmental laws, regulations, and
policies. Comments on any aspect of the
environmental assessment, including
environmental justice, may be
submitted to the NRC as indicated
under the ADDRESSES heading.

The NRC has sent a copy of this
proposed rule to every State Liaison
Officer and requested their comments
on the environmental assessment.

VI. Paperwork Reduction Act
Statement

This proposed rule amends
information collection requirements that
are subject to the Paper Work Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
This rule has been submitted to the
Office of Management and Budget for
review and approval of the information
collection requirements.

The burden to the public for this
information collection is estimated to
average 80 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining data
needed, and completing and reviewing
the information collection. The U.S.
Nuclear Regulatory Commission is
seeking public comment on the
potential impact of the information
collections contained in the proposed
rule and on the following issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

Send comments on any aspect of this
proposed information collection,
including suggestions for reducing the
burden, to the Records Management
Branch (T-6 E6), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or by Internet
electronic mail at BJS1@NRC.GOV; and
to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-1202, (3150-0011), Office of
Management and Budget, Washington,
DC 20503.

Comments to OMB on the information
collections or on the above issues
should be submitted by June 29, 2001.
Comments received after this date will
be considered if it is practical to do so,
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but assurance of consideration cannot
be given to comments received after this
date.

VII. Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

VIII. Regulatory Analysis

The Commission has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
draft analysis is available for inspection
in the NRC Public Document Room, One
White Flint North, 11555 Rockville Pike
(first floor), Rockville, Maryland. Single
copies of the analysis may be obtained
from Brian J. Richter, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
1978, e-mail bjr@nrc.gov.

The Commission requests public
comment on the draft analysis.
Comments on the draft analysis may be
submitted to the NRC as indicated
under the ADDRESSES heading.

IX. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b))
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104—121 (March 29,
1996), the Commission certifies that this
rule will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This proposed rule affects only the
licensing, operation, and
decommissioning of nuclear power
plants. The companies that own these
plants do not fall in the scope of the
definition of “‘small entities” set forth in
the NRC’s size standards (10 CFR 2.810).

X. Backfit Analysis

The Regulatory Analysis for the
proposed rule also constitutes the
documentation for the evaluation of
backfit requirements, and no separate
backfit analysis has been prepared. As
defined in 10 CFR 50.109, the backfit
rule applies to—

* * * modification of or addition to systems,
structures, components, or design of a
facility; or the design approval or
manufacturing license for a facility; or the
procedures or organization required to
design, construct or operate a facility; any of
which may result from a new or amended
provision in the Commission rules or the
imposition of a regulatory staff position
interpreting the Commission rules that is

either new or different from a previously
applicable staff position. * * *

The proposed amendments to NRC’s
requirements for decommissioning trust
provisions of nuclear power plants
would require that decommissioning
trust agreements be in a form acceptable
to the NRC in order to increase
assurance that an adequate amount of
decommissioning funds will be
available for their intended purpose.
Also, as nuclear power reactors have
been sold, NRC has stipulated, in
connection with license transfers, that
certain terms and conditions be added
to decommissioning trust funds. These
sales may involve transfers of nuclear
power reactors from regulated public
utilities to firms that are not regulated
as public utilities. Because rate
regulators may, as a consequence of
utility deregulation, cease to exercise
direct oversight over decommissioning
trusts, the Commission directed the
NRC staff to initiate a rulemaking to
require that decommissioning trust
agreements are in a form acceptable to
the NRC.

Although some of the changes to the
regulations are reporting requirements,
that are not covered by the backfit rule,
other elements in the changes are
considered backfits because they would
modify, supplement, or clarify the
regulations with respect to: (1) The fact
that the NRC will need to exercise
greater oversight of decommissioning
trust funds as State Public Utility
Commissions reduce their oversight as a
result of deregulation within the electric
power generation industry, and (2) the
NRC exercising more oversight of
decommissioning trusts in evaluating
license transfer applications. The NRC
has concluded on the basis of the
documented evaluation required by 10
CFR 50.109(4)(a)(4) and set forth in the
regulatory analysis, that the new or
modified requirements are necessary to
ensure that nuclear power reactor
licensees provide for adequate
protection of the public health and
safety in the face of a changing
competitive and regulatory environment
not envisioned when the reactor
decommissioning funding regulations
were promulgated and that the changes
to the regulations are in accord with the
common defense and security.
Therefore, the NRC has determined to
treat this action as an adequate
protection backfit under 10 CFR
50.109(a)(4)(ii). Consequently, a backfit
analysis is not required and the cost-
benefit standards of 10 CFR 50.109(a)(3)
do not apply. Further, these changes to
the regulations are required to satisfy 10
CFR 50.109(a)(5).

XI. National Technology and Transfer
and Advancement Act

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104—113, requires that Federal agencies
use technical standards developed or
adopted by voluntary consensus
standards bodies unless the use of such
a standard is inconsistent with
applicable law or otherwise impractical.
There are no consensus standards
regarding the reporting of status of
decommissioning trust funds because of
revised trust agreements of nuclear
power plant licensees nor relating to
license transfers that would apply to the
requirements imposed by this rule.
Thus, the provisions of this Act do not
apply to this rule.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria, and
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955 as amended (42 U.S.C. 2131,
2235), sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Sections 50.58, 50.91,
and 50.92 also issued under Pub. L. 97—415,
96 Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80—50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
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issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

2.In §50.75, the introductory text of
paragraph (e)(1), paragraph (e)(1)(i), and
the introductory text of paragraph
(e)(1)(ii) would be revised, and a new
paragraph (h) would be added to read as
follows:

§50.75 Reporting and recordkeeping for
decommissioning planning.
* * * * *

(e)(1) Financial assurance is to be
provided by the following methods.

(i) Prepayment. Prepayment is the
deposit made preceding the start of
operation into an account segregated
from licensee assets and outside the
administrative control of the licensee
and its subsidiaries or affiliates of cash
or liquid assets such that the amount of
funds would be sufficient to pay
decommissioning costs at the time
permanent termination of operations is
expected. Prepayment may be in the
form of a trust, escrow account,
Government fund, certificate of deposit,
deposit of Government securities or
other payment acceptable to the NRC.
Such trust, escrow account, Government
fund, certificate of deposit, deposit of
Government securities, or other
payment shall be established pursuant
to a written agreement and maintained
at all times in the United States with an
entity that is an appropriate State or
Federal government agency or an entity
whose operations relating to the
prepayment deposit are regulated and
examined by a Federal or State agency.
A licensee may take credit for projected
earnings on the prepaid
decommissioning trust funds using up
to a 2 percent annual real rate of return
from the time of future funds’ collection
through the projected decommissioning
period. This includes the periods of safe
storage, final dismantlement, and
license termination, if the licensee’s
rate-setting authority does not authorize
the use of another rate. However, actual
earnings on existing funds may be used
to calculate future funds needs.

(ii) External sinking fund. An external
sinking fund is a fund established and
maintained by setting funds aside
periodically in an account segregated
from licensee assets and outside the
administrative control of the licensee
and its subsidiaries or affiliates in
which the total amount of funds would
be sufficient to pay decommissioning
costs at the time permanent termination
of operations is expected. An external
sinking fund may be in the form of a
trust, escrow account, Government
fund, certificate of deposit, deposit of
Government securities, or other
payment acceptable to the NRC. Such

trust, escrow account, Government
fund, certificate of deposit, deposit of
Government securities, or other
payment shall be established pursuant
to a written agreement and maintained
at all times in the United States with an
entity that is an appropriate State or
Federal government agency or an entity
whose operations relating to the
external sinking fund are regulated and
examined by a Federal or State agency.
A licensee may take credit for projected
earnings on the external sinking funds
using up to a 2 percent annual real rate
of return from the time of future funds’
collection through the decommissioning
period. This includes the periods of safe
storage, final dismantlement, and
license termination, if the licensee’s
rate-setting authority does not authorize
the use of another rate. However, actual
earnings on existing funds may be used
to calculate future fund needs. A
licensee, whose rates for
decommissioning costs cover only a
portion of such costs, may make use of
this method only for that portion of
such costs that are collected in one of
the manners described in this
paragraph, (e)(1)(ii). This method may
be used as the exclusive mechanism
relied upon for providing financial
assurance for decommissioning in the
following circumstances:

* * * * *

(h)(1) Licensees using prepayment or
an external sinking fund to provide
financial assurance shall provide in the
terms of the trust, escrow account,
government fund, or other account used
to segregate and manage the funds
that—

(i) The trustee, manager, investment
advisor, or other person directing
investment of the funds:

(A) Is prohibited from investing the
funds in securities or other obligations
of the licensee or any other owner or
operator of the power reactor or their
affiliates, subsidiaries, successors or
assignees, or in securities of any other
entity owning one or more nuclear
power plants, except for investments
tied to market indices or non-nuclear
sector mutual funds;

(B) Is obligated to ensure that all
investments are rated at least
“investment grade” or equivalent;

(C) Is obligated at all times to adhere
to a prudent investor standard in
investing the funds; and

(D) Is prohibited from engaging the
licensee or its affiliates or subsidiaries
as investment manager for the funds or
from accepting day-to-day management
direction of the funds’ investments or
direction on individual investments by
the funds from the licensee or its
affiliates or subsidiaries.

(ii) The trust, escrow account,
Government fund, or other account used
to segregate and manage the funds may
not be amended in any material respect
without written notification to the
Director, Office of Nuclear Reactor
Regulation, or the Director, Office of
Nuclear Material Safety and Safeguards,
as applicable, at least 30-days prior to
the proposed effective date of the
amendment. The licensee shall provide
the text of the proposed amendment and
a statement of the reason for the
proposed amendment. The trust, escrow
account, Government fund, or other
account may not be amended if the
person responsible for managing the
trust, escrow account, Government
fund, or other account receives written
notice of objection from the Director,
Office of Nuclear Reactor Regulation, or
the Director, Office of Nuclear Material
Safety and Safeguards, as applicable,
within the notice period; and

(iii) No disbursement or payment may
be made from the trust, escrow account,
Government fund, or other account used
to segregate and manage the funds, other
than for payment of ordinary
administrative expenses, until written
notice of the intention to make a
disbursement or payment has been
given the Director, Office of Nuclear
Reactor Regulation, or the Director,
Office of Nuclear Material Safety and
Safeguards, as applicable, at least 30-
days prior to the date of the intended
disbursement or payment. The
disbursement or payment from the trust,
escrow account, Government fund or
other account may be made following
the 30-day notice period if the person
responsible for managing the trust,
escrow account, Government fund, or
other account does not receive written
notice of objection from the Director,
Office of Nuclear Reactor Regulation, or
the Director, Office of Nuclear Material
Safety and Safeguards, as applicable,
within the notice period. Disbursements
or payments from the trust, escrow
account, Government fund, or other
account used to segregate and manage
the funds, are restricted to ordinary
administrative expenses,
decommissioning expenses, or transfer
to another financial assurance method
acceptable under paragraph (e) of this
section until final decommissioning has
been completed.

(2) Licensees using a surety method,
insurance, or other guarantee method to
provide financial assurance shall
provide that the trust established for
decommissioning costs to which the
surety or insurance is payable contains
in its terms the requirements in
paragraphs (h)(1)(i), (ii) and (iii) of this
section.
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Dated at Rockville, Maryland, this 23rd day
of May, 2001.
For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,

Secretary of the Commission.

[FR Doc. 01-13489 Filed 5—-29-01; 8:45 am)]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 51, 61, 70, 72, 73, 74, 75,
76, and 150

RIN AG69

Material Control and Accounting
Amendments

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its material control and
accounting (MC&A) regulations. The
reporting requirements for submitting
Material Balance Reports and Inventory
Composition Reports are being revised
to change both the frequency and timing
of the reports. The categorical exclusion
for approving safeguards plans is being
revised to specifically include approval
of amendments to safeguards plans. The
MC&A requirements for Category II
facilities are being revised to be more
risk informed. The proposed
amendments are intended to reduce
unnecessary burden on licensees and
the NRC without adversely affecting
public health and safety.

DATES: The comment period expires
August 13, 2001. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to assure consideration only for
comments received on or before this
date.

ADDRESSES: Submit comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attn: Rulemakings and
Adjudications Staff.

Deliver comments to 11555 Rockville
Pike, Rockville, MD, between 7:30 a.m.
and 4:15 p.m. on Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking
website (http://ruleforum.llnl.gov). This
site provides the capability to upload
comments as files (any format) if your
web browser supports that function. For
information about the interactive
rulemaking website, contact Ms. Carol
Gallagher (301) 415-5905; e-mail
CAG@nrc.gov.

Certain documents related to this
rulemaking, including comments
received, may be examined at the NRC’s
Public Document Room (PDR), 11555
Rockville Pike, Room O-1F21,
Rockville, MD. These same documents
may also be viewed and downloaded
electronically via the rulemaking
website.

Documents created or received at the
NRC are also available electronically at
the NRC’s Public Electronic Reading
Room on the Internet at http://
www.nrc.gov/NRC/ADAMS/index.html.
From this site, the public can gain entry
into the NRC’s Agencywide Document
Access and Management System
(ADAMS), which provides text and
image files of NRC’s public documents.
For more information, contact the NRC’s
PDR Reference staff at 1-800-397—4209,
301-415—4737, or by email to
pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Merri Horn, telephone (301) 415-8126,
e-mail mlhi@nrc.gov, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.

SUPPLEMENTARY INFORMATION:
Background

The Commission proposes to amend
an aspect of the MC&A requirements so
as to reduce unnecessary regulatory
burden and to provide additional
flexibility to a licensee required to
submit Material Balance Reports and
Inventory Composition Reports (also
called Physical Inventory Listing
report). The current regulations require

TABLE 1.—CATEGORIZATION OF MATERIAL

these reports to be compiled as of March
31 and September 30 of each year and
submitted within 30 days after the end
of the period covered by the report.
These twice yearly reports are typically
based on book values as opposed to
physical inventory results because the
dates do not always coincide with the
time frame for a facility’s physical
inventory. Physical inventories for
Category III facilities are conducted on
an annual basis, semiannually for
Category I facilities, and every 2 to 6
months for Category II facilities. The
term Material Status Reports refers to
both the Material Balance Reports and
the Inventory Composition Reports and
is used in Part 75.

A Category I licensee is one that is
licensed to possess and use formula
quantities of strategic special nuclear
material (SSNM) (e.g., 5 kilograms of
uranium enriched to 20 percent or more
in the uranium-235 isotope). SSNM
means uranium-235 (contained in
uranium enriched to 20 percent or more
in the uranium-235 isotope), uranium-
233, or plutonium. There are currently
two licensed Category I facilities. A
Category II licensee is one that is
licensed to possess and use greater than
one effective kilogram of special nuclear
material (SNM) of moderate strategic
significance (e.g., uranium enriched to
more than 10 percent but less than 20
percent in the uranium-235 isotope,
with limited quantities at higher
enrichments). Currently, there is only
one licensed Category II facility, General
Atomics, and it has a possession-only
license and is undergoing
decommissioning. General Atomics
would not be required to make changes
to meet the new requirements. There are
no operating Category II licensed
facilities. A Category III licensee is one
that is licensed to possess and use
quantities of SNM of low strategic
significance (e.g., uranium enriched to
less than 10 percent in the uranium-235
isotope, with limited quantities at
higher enrichments). See Table 1 for
more specific information on possession
limits for Category I, I, and III licensees.

Material Form Category | Category I Category I
Plutonium .......cccocevniiiiens Unirradiated ............cceenee. 2 kg Or MOre .......ccocevveens Less than 2 kg but more 500 g or less.
than 500 g.
Uranium-235 .........ccccoeeeeene Unirradiated:
Uranium enriched to 20 5kg or more .......cceceveene Less than 5 kg but more 1 Kg or less.

percent U-235 or more.

Uranium enriched to 10
percent U-235 but less
than 20 percent.

than 1 kg.
10 kg or more

Less than 10 kg.
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TABLE 1.—CATEGORIZATION OF MATERIAL—Continued
Material Form Category | Category I Category I
Uranium enrich @above Nat- | ..o | e 10 kg or more.
ural, but less than 10
percent U-235.
Uranium-233 ........ccocevieene Urirradiated ...........cccoceennee. 2 kg Or more .......ccceveene Less than 2 kg but more 500 g or less
than 500 g.

In 1982, the NRC initiated an effort to
move the MC&A requirements from 10
CFR Part 70, “Domestic Licensing of
Special Nuclear Material,”” to 10 CFR
Part 74, ‘“Material Control and
Accounting of Special Nuclear
Material.”” The initiative also included
efforts to make the requirements more
performance oriented. In 1985, the
MC&A requirements for Category III
facilities were made more performance
oriented and moved to Part 74 (50 FR
7575; February 25, 1985). The
requirements for Category I facilities
were similarly moved in 1987 (52 FR
10033; March 30, 1987). The MC&A
requirements for Category II facilities
and the general MC&A requirements are
still interspersed among the safety and
general licensing requirements of Part
70. The requirements regarding Category
II material are also overly prescriptive.

In addition, part 74 includes several
typographical errors, old
implementation dates, and some
terminology that should be updated to
reflect current practice and to be
consistent with the regulatory guides.

Finally, the currently effective
categorical exclusion for approval of
safeguards plans does not clearly
include the approval of an amendment
to a safeguards plan.

Discussion
Material Status Reports

A licensee authorized to possess SNM
at any one time or location in a quantity
totaling more than 350 grams of
contained uranium-235, uranium-233,
or plutonium, or any combination
thereof, must complete and submit in a
computer-readable format a Material
Balance Report concerning SNM
received, produced, possessed,
transferred, consumed, disposed of, or
lost. A Material Balance Report is a
summary of nuclear material changes
from one inventory period to the next.
This report must be compiled as of
March 31 and September 30 of each year
and filed within 30 days after the end
of the period. Under §§ 76.113, 76.115,
and 76.117, the gaseous diffusion plants
(certificate holders) are also required to
submit the report twice yearly on the
same schedule. (Note that the term

“licensee”, as it is used within this
statement of considerations, includes
the gaseous diffusion plants unless
otherwise stated.) Each licensee is also
required to file a statement of the
composition of the ending inventory
with the Material Balance Report. An
Inventory Composition Report is a
report of the actual inventory listed by
specified forms of material (e.g.,
irradiated versus unirradiated fuel at
power reactors). However, a licensee
required to submit a Material Status
Report under § 75.35 is directed to
submit this report only in accordance
with the provisions of that section (i.e.,
at the time of a physical inventory).
Section 75.35 applies only to those
facilities that have been selected to
report under the Agreement Between
the United States and the International
Atomic Energy Agency (IAEA) for the
Application of Safeguards in the United
States. For those facilities reporting
under part 75, the frequency of
reporting is dependent on the frequency
of the physical inventory, which is
dependent on the Category of facility
(i.e., Category I, II, or III). The report
would be required either once (Category
III) or twice (Category I and II) per year.

The principal purpose of the Material
Status Report is the periodic
reconciliation of licensee records with
the records in the Nuclear Materials
Management and Safeguards System
(NMMSS). The NMMSS is the national
database for tracking source and SNM.
The data from the NMMSS are then
used to satisfy the requirement of the
US/IAEA Safeguards Agreement to
provide the annual Material Balance
Report for facilities selected under the
Agreement or associated Protocol.

The proposed rule would modify the
regulations to require the Material
Balance Report and the Physical
Inventory Listing Report at the time of
a physical inventory as is currently
stated in § 75.35. The proposed rule
would require the reports to be
completed within 60 days of the
beginning of the physical inventory for
independent spent fuel storage
installations, reactors, and Category II
and III facilities, and within 45 days of
the beginning of the physical inventory
for Category I facilities. This

modification would not affect licensees
reporting under Part 75. Because most
facilities are only required to conduct a
physical inventory once a year, the
reporting frequency would be reduced
from twice a year to once a year. For
most licensees, reconciliation once a
year instead of twice a year would not
appear to be a problem because the
number of transactions is such that
reconciliation would be manageable.
For the gaseous diffusion plants that
have a significantly larger number of
transactions, reconciliation could be
more difficult if performed once a year.
However, the gaseous diffusion plants,
by practice, currently reconcile their
records with the NMMSS on a
bimonthly basis and could continue this
practice.

As indicated, a licensee is required to
submit the semiannual Material Balance
Report and Inventory Composition
Report within 30 days of March 31 and
September 30 of each year. The
preestablished timing of the submittal
has two drawbacks. Specifically, the
reports rarely coincide with a physical
inventory and all of the reports for a
given period are provided to the
NMMSS at the same time. The data from
a physical inventory is significantly
more meaningful than the book values
reported during the interim periods.
Staggering the submittals would benefit
the NMMSS contractor because not all
licensees conduct inventories at the
same time. Requirements for the
NMMSS contractor would likely be
spread more evenly throughout the year.
Modifying the requirement to stipulate
that the Material Balance Report and the
Inventory Composition Report shall be
submitted at the time of the physical
inventory could alleviate these
problems and provide more meaningful
data.

Another consideration is whether
there would be an adverse impact on
meeting IAEA safeguards requirements.
Only one Material Status Report is
required per year, pursuant to the terms
of the US/IAEA Safeguards Agreement
and § 75.35. Consequently, there would
be no adverse impact on meeting IAEA
safeguards requirements.

The proposed rule would revise the
timing to complete the Material Balance
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Report and Physical Inventory Listing
Report to coincide with a facility’s
physical inventory. The proposed rule
would also provide additional time to
complete the paperwork, except for
those licensees reporting under Part 75.
These changes would provide most
licensees with additional flexibility and
reduce the regulatory burden. The
proposed rule would use Physical
Inventory Listing Report instead of
Inventory Composition Reports to be
consistent with the name of the actual
form (DOE/NRC Form 742C).

Categorical Exclusion

The categorical exclusion
(§51.22(c)(12)) covers the issuance of an
amendment to a license pursuant to 10
CFR parts 50, 60, 61, 70, 72, or 75,
relating to safeguards matters or
approval of a safeguards plan. It does
not address amendments to those plans.
As written, the categorical exclusion
could be used for approval of a
safeguards plan. However, an
environmental assessment (EA) would
be necessary for approval of an
amendment to the safeguards plan.
Initial approval is covered by the
categorical exclusion, but amendments
do not appear to be covered. This
inconsistency appears to be inadvertent.
Adding language covering revisions to
safeguards plans would rectify this
omission. In addition, the categorical
exclusion currently lists several parts.
Providing a generic reference to any part
of 10 CFR Chapter I would correct the
current listing and avoid the need for
changes due to new parts being added.

General and Category II MC&A
Requirements

In 1982, the NRC began an effort to
move the MC&A requirements from part
70 to part 74 and make the requirements
more performance oriented. Subsequent
rulemakings on February 25, 1985 (50
FR 7575) and March 30, 1987 (52 FR
10033), moved the requirements for
Category I and III facilities. The MC&A
requirements for Category II facilities
and the general MC&A requirements are
currently interspersed among the safety
and general licensing requirements of
part 70. The requirements regarding
Category II material are also overly
prescriptive as they contain some
requirements that are more stringent
than the requirements for Category I
facilities. The proposed rule represents
the final stage and would result in the
movement of the remaining general
MC&A requirements and the
requirements for Category II facilities
from part 70 to part 74. The proposed
rule would also make the MC&A
requirements for the Category II

facilities more risk informed. The
proposed risk-informed approach for the
Category II facilities is consistent with
the current MC&A regulations that
apply to Category I and III facilities. In
addition, the proposed rule would make
needed modifications that were missed
in earlier updates of the MC&A
regulations, correct typographical errors,
delete old implementation dates, clarify
some definitions, and include several
new definitions.

Specifically, the proposed rule would
clarify the definitions for “Category IA
material” and “inventory differences”
and make them consistent with the
current regulatory guides. The terms
“beginning inventory,” “plant,”
“removals from inventory,” and
“removals from process,” would be
newly defined. The definition for
“removals” would be deleted. There has
been some confusion by licensees over
the term “removals.” The term
“removals” would be replaced by the
terms “‘removals from process” and
“removals from inventory.” The
definitions being proposed are
consistent with the current regulatory
guides. In addition, both the terms
“beginning inventory” and “plant’ are
used in the current rule language, but
were never defined in the rule. The
definitions being proposed are
consistent with the definitions
contained in the current regulatory
guides. The changes to the Category II
requirements are discussed below.

General Requirements

The current general MC&A
requirements in part 70 require a
licensee to keep records showing the
receipt, inventory, disposal, and transfer
of all SNM and specifies the retention
period for those records. These
recordkeeping requirements are not
being changed. The general
requirements currently in §§ 70.51(b)(1)
through (b)(5) would be captured in new
§§74.19 (a)(1) through (a)(4). The
reporting requirements currently in
§70.52 requiring a licensee to report
loss or theft of SNM remain unchanged
and would be covered by § 74.11. The
requirements for a Nuclear Material
Transfer Report in § 70.54 would remain
unchanged and be captured by § 74.15.
The existing requirement in § 70.51(d)
for all licensees authorized to possess
more than 350 grams of contained SNM
to conduct an annual physical inventory
of all SNM would be retained and be
moved to new § 74.19(c). The
requirement currently in § 70.51(c) for
all licensees authorized to possess SNM
in a quantity exceeding one effective
kilogram of SNM to establish, maintain,
and follow written MC&A procedures

that are sufficient to enable the licensee
to account for the SNM, would be
located in new § 74.19(b). The
requirements in § 70.53 would be
located in §§74.13 and 74.17.

Category II Requirements

Current domestic MC&A regulations
in part 70 for licensees who possess
greater than one effective kilogram of
strategic special nuclear material in
irradiated fuel reprocessing operations
or moderate strategic special nuclear
material have been interspersed among
the safety and general licensing
requirements in part 70. These MC&A
requirements are being moved to Part 74
to avoid confusion with the safety
requirements in part 70, to allow the
requirements to be presented in a more
orderly manner, and to make them more
risk informed. Emphasis has been given
to performance requirements rather than
prescriptive requirements to allow
licensees to select the most cost-
effective way to satisfy NRC
requirements.

The basic MC&A requirements for
Category II facilities are being retained
in Part 74 but are presented in a more
organized manner. The performance
objectives being proposed for Category II
facilities are: (1) Confirmation of the
presence and location of SNM; (2)
prompt investigation and resolution of
any anomalies indicating a possible loss
of SNM; (3) rapid determination of
whether an actual loss of a significant
quantity of SNM has occurred; and (4)
timely generation of information to aid
in the investigation and recovery of
missing SNM in the event of an actual
loss. Implementation of these objectives
is commensurate with the amount and
type of material. The principal
differences between the MC&A
requirements in this proposed rule and
those in the current regulations are:

(1) The proposed rule would reduce
the required frequencies of Category II
physical inventories from the current
frequency of 2 months for SSNM and 6
months for everything else to 9 months.
From a safeguards risk and graded
approach perspective, this would be
consistent with the annual frequency for
Category III facilities and semiannual
frequency for Category I facilities;

(2) The concept of Inventory
Difference (ID) and Standard Error of the
Inventory Difference (SEID) would be
used to replace the Material
Unaccounted For (MUF) concept in the
statistical program. This would be
consistent with the statistical terms and
methods used in Part 74 for Category I
and III facilities and with NRC guidance
and reference documents;
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(3) The proposed significance testing
of ID with a three SEID limit would be
less restrictive than the current test level
of two SEID specified in § 70.51(e)(5).
This would be consistent with Category
I facilities that use a three-SEID limit
with a constraint on SEID of 0.10
percent of active inventory. The
measurement quality constraint for
Category II would remain at 0.125
percent of active inventory for SEID.
This change would result in a reduction
of unwarranted, disruptive, and costly
investigations, reports, or responses to
ID threshold actions;

(4) An item control program for
Category II facilities that is consistent
with Category III facilities is proposed.
Category II item control requirements
would be less costly than the more
stringent Category I item monitoring.
The item control requirements mainly
consist of providing current knowledge
of location, identity, and quantity of
plant-wide items existing for at least 14
days. The performance-based program
allows a licensee to propose its item
control method and frequency;

(5) The combined standard error
concept and a de minimus quantity for
plutonium and uranium in the
evaluation of shipper-receiver
differences would be used. This is
consistent with the requirements for
Category I and III facilities in Part 74;
and

(6) The required frequency for the
independent review and assessment of
the facility’s MC&A program would be
changed from annual to a minimum of
18 months. From a safeguards risk and
graded approach perspective, this
compares to the annual requirement for
Category I and the every two year
requirement for Category III.

The consolidation of regulations
would complete NRC’s regulatory
reform goal of providing a graded
approach to MC&A regulation. It would
also reduce the regulatory burden by
making it easier for a licensee to find the
MC&A requirements that apply to its
facility.

Section-by Section Discussion of
Proposed Amendments

This proposed rule would make
several changes to Parts 51, 61, 70, 72,
73,74, 75, 76, and 150, which are
characterized as follows: The timing and
frequency for submitting Material
Balance Reports and Inventory
Composition Reports in Parts 72 and 74
would be amended. The remaining
MC&A requirements in Part 70 would be
moved to Part 74. The MC&A
requirements for Category II facilities
would be made more risk informed. Part
51 would be amended to clarify that the

categorical exclusion for safeguards
plans would also apply to amendments
to the safeguards plan. Conforming
changes would be made to Parts 61, 70,
73,75, 76, and 150 to reflect the
relocation of the MC&A requirements.

Section 51.22 Criterion for Categorical
Exclusion; Identification of Licensing
and Regulatory Actions Eligible for
Categorical Exclusion or Otherwise Not
Requiring Environmental Review

This section would be revised to
clarify that the categorical exclusion
used for issuance of an approval of a
safeguards plan can also be used for
issuance of an approval for an
amendment to the safeguards plan.
Additionally, the listing of Parts 50, 60,
61, 70, 72, or 75 would be changed to
a more generic reference to 10 CFR
Chapter L. This change would avoid an
incomplete listing (e.g., Part 76 was
inadvertently left out).

Section 61.80 Maintenance of Records,
Reports, and Transfers

This section would be revised to
delete the reference to §§ 70.53 and
70.54, and add the new reference to
§§74.13 and 74.15.

Section 70.8 Information Collection
Requirements: OMB Approval

This section would be revised to
change the OMB information collection
requirements to reflect the sections
being deleted from Part 70.

Section 70.19 General License for
Calibration or Reference Sources

This section would be revised to
delete the reference to §§ 70.51 and
70.52, and add the new reference to
§§74.11 and 74.19.

Section 70.20a  General License to
Possess Special Nuclear Material for
Transport

This section would be revised to
include a reference to § 74.11.

Section 70.22 Contents of Applications

This section would be revised to
delete the reference to § 70.58 and add
the new reference to §74.41.

Section 70.23 Requirements for the
Approval of Applications

This section would be revised to
correct a reference from a nonexistent
section to the correct section.

Section 70.32 Conditions of Licenses

This section would be revised to
reflect the transfer of the MC&A
requirements from part 70 to part 74, to
correct an error in wording, and to
clarify that changes to a licensee’s

MC&A program that represent a
decrease in effectiveness must be made
via an amendment application pursuant
to § 70.34, consistent with current
licensing policy.

Section 70.51 Material Balance,
Inventory, and Records Requirements

This section would be revised to
rename the section and delete the
MC&A requirements because they
would be replaced by the requirements
in part 74. Paragraphs (b)(6), (b)(7),
(1)(1), and (i)(2) would be redesignated
as paragraphs (a), (b), (c)(1), and (c)(2)
respectively.

Section 70.52 Reports of Accidental
Criticality or Loss or Theft or Attempted
Theft of Special Nuclear Material

This section would be renamed to
reflect the relocation of the reporting of
theft or loss of SNM. The section would
be revised to delete paragraphs (b) and
(d) because they would be covered by
the requirements found in § 74.11. The
remaining paragraphs would be
redesignated. Paragraph (a) and new
paragraph (b) would be revised to
remove the loss of SNM.

Section 70.53 Material Status Reports

This section would be deleted in its
entirety, the requirements in this section
would be covered by the requirements
found in §§74.13 and 74.17.

Section 70.54 Nuclear Material
Transfer Reports

This section would be deleted in its
entirety. The requirements in this
section would be covered by the
requirements found in §74.15.

Section 70.57 Measurement Control
Program for Special Nuclear Materials
Control and Accounting

This section would be deleted in its
entirety. The requirements in this
section would be replaced by the
requirements found in Part 74, Subpart

Section 70.58 Fundamental Nuclear
Material Controls

This section would be deleted in its
entirety. The requirements in this
section would be replaced by the
requirements found in Part 74, Subpart
D.

Section 72.76 Material Status Reports

This section would be revised to
change the timing of the submittal of the
Material Status Reports from every
March 30 and September 30 to within
60 calendar days of the beginning of the
physical inventory. The language would
be revised to reflect the wording in
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§74.13 to avoid any confusion over the
term ‘‘Material Status Reports.” The
language would clearly state that both
the Material Balance Report and the
Physical Inventory Listing Report are to
be submitted.

Section 73.67 Licensee Fixed Site and
in-Transit Requirements for the Physical
Protection of Special Nuclear Material
of Moderate and Low Strategic
Significance

This section would be revised to
delete the reference to § 70.54 and add
a new reference to § 74.15.

Section 74.1 Purpose

This section would be revised to
reflect the addition to part 74 of the
general MC&A requirements and the
requirements for SNM of moderate
strategic significance. The reference to
§§70.51, 70.57, and 70.58 would be
deleted.

Section 74.2 Scope

This section would be revised to
reflect the relocation of the general
reporting and recordkeeping
requirements, and exempt part 72
licensees from the general reporting and
recordkeeping requirements, as they are
currently covered under the part 72
requirements.

Section 74.4 Definitions

This section would be revised to
clarify the definitions for “Category IA
material” and “inventory differences.”
The terms “beginning inventory,”
“plant,” “removals from inventory,”
and “removals from process” would be
newly defined. The definition for
“removals” would be deleted. There has
been some confusion by licensees over
the term “‘removals.” The term
“removals” would be replaced by the
terms “removals from process” and
“removals from inventory.” The
definitions being proposed are
consistent with the current regulatory
guides. In addition, both the terms
“beginning inventory” and “plant” are
used in the current rule language, but
were never defined in the regulations.
The definitions being proposed are
consistent with the definitions
contained in the current regulatory
guides.

Section 74.8 Information Collection
Requirements: OMB Approvals

This section would be revised to
change the OMB collection
requirements to reflect the relocation of
provisions from part 70.

Section 74.13 Material Status Reports

This section would be revised to
delete paragraph (b), and redesignate
paragraphs (a)(1) and (a)(2) as (a) and
(b), respectively. The new paragraph (a)
would be revised to require a Material
Balance Report and Physical Inventory
Listing Report to be submitted: (1)
within 60 calendar days of the
beginning of physical inventory as
required in §§ 74.19(c), 74.31(c)(5),
74.33(c)(4), or 74.43(c)(6); or (2) within
45 calendar days of the beginning of the
physical inventories as required in
§74.59(f)(1). The original paragraph (b)
would be deleted because the
requirements would be replaced by the
new Subpart D.

Section 74.17 Special Nuclear Material
Physical Inventory Summary Report

This section would be revised to
reflect the relocation of the MC&A
requirements and to change the address
for reporting physical inventory results
in paragraph (c). The reports would be
submitted to the Director, Office of
Nuclear Material Safety and Safeguards,
instead of the regions to be consistent
with paragraphs (a) and (b).

Section 74.19 Recordkeeping

A new section would be added to
address the general recordkeeping
requirements for MC&A that were
previously included in § 70.51. These
requirements originate from §§70.51
(b)(1) through (b)(5), 70.51(c), and
70.51(d).

Section 74.31 Nuclear Material
Control and Accounting for Special
Nuclear Material of Low Strategic
Significance

This section would be revised to
delete implementation dates that are no
longer applicable. This section would
also be revised to change 9 kilograms to
9000 grams because the use of 9 kg
implied that the NRC will accept a
rounding to the nearest kg, when in fact
the NRC requires rounding to the
nearest gram.

Section 74.41 Nuclear Material
Control and Accounting for Special
Nuclear Material of Moderate Strategic
Significance

A new section would be added to
provide the general performance
objectives, implementation schedule
and system capabilities and
requirements for special nuclear
material of moderate strategic
significance.

Section 74.43 Internal Controls,
Inventory, and Records

A new section would be added to
provide the requirements for internal
controls, inventory, and recordkeeping
for special nuclear material of moderate
strategic significance.

Section 74.45 Measurements and
Measurement Control

A new section would be added to
provide the requirements for
measurements and measurement control
for special nuclear material of moderate
strategic significance.

Section 74.51 Nuclear Material
Control and Accounting for Strategic
Special Nuclear Material

This section would be revised to
delete paragraphs (c)(1) and (c)(2) to
eliminate implementation dates that are
no longer relevant. Paragraph (c) would
be revised to reflect that new
Fundamental Nuclear Material Control
plans would be implemented upon
issuance of a license or amendment, or
by the date specified in a license
condition. Paragraph (d)(1) would be
deleted because it is no longer necessary
to provide an 18-month exemption for
implementation. Paragraph (d)(2) would
be redesignated as paragraph (d).

Section 74.57 Alarm Resolution

This section would be revised to
reflect an NRC organizational change:
the “Domestic Safeguards and Regional
Oversight Branch” and the “Division of
Safeguards and Transportation” are no
longer used as names of organizational
units. Also, the stated phone number is
no longer applicable. Notifications
would be made to the NRC Operations
Center.

Section 74.59 Quality Assurance and
Accounting Requirements

This section would be revised to
provide proper identification of
acronyms, correct the accidental
omission of the phrase “contained in
high enriched uranium,” provide
improved punctuation, correct
typographical errors, and require that
reports be submitted to the Director,
Office of Nuclear Material Safety and
Safeguards.

Section 75.21

This section would be revised to
delete the reference to § 70.51 and add
the new reference to § 74.15.

Section 76.113 Formula Quantities of
Strategic Special Nuclear Material—
Category 1

General Requirements

This section would be revised to
delete the reference to § 70.51 and
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replace it with the new reference to
§74.19.

Section 76.115 Special Nuclear
Material of Moderate Strategic
Significance—Category II

This section would be revised to
delete the reference to §§ 70.51, 70.52,
70.53, 70.54, 70.57, and 70.58 and add
the new reference to §§74.19, 74.41,
74.43, and 74.45.

Section 76.117 Special Nuclear
Material of Low Strategic Significance—
Category 111

This section would be revised to
delete the reference to § 70.51 and add
the new reference to § 74.19.

Section 150.20 Recognition of
Agreement State Licenses

This section would be revised to
delete the reference to §§70.51, 70.53,
and 70.54 and add the new reference to
§§74.11, 74.15, and 74.19.

Criminal Penalties

For the purpose of section 223 of the
Atomic Energy Act (AEA), the
Commission is proposing to amend 10
CFR parts 70, 72, and 74 under one or
more of sections 161b, 1611, or 1610 of
the AEA. Willful violations of the rule
would be subject to criminal
enforcement.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), most
of this proposed rule is classified as
compatibility Category “NRC.”
However, certain parts of the proposed
rule would be a matter of consistency
among States and Federal safety
requirements. The revisions to part 61
and §§ 70.51(a), 70.51(b), 70.19(c),
150.20(b), and new § 74.19(a) would be
classified as Category C. A conforming
change to § 70.8(b) would be classified
as Category D. Although these sections
are subject to various degrees of
compatibility regarding the Agreement
States, the proposed amendments are
not expected to impact existing
Agreement States regulations. The
actual requirements are not changing,
they are only being moved to a new
location. Therefore, it is not expected
that Agreement States will need to make
conforming changes to their regulations.

Category C means the provisions
affect a program element, the essential
objectives of which should be adopted
by the State to avoid conflicts,
duplications, or gaps in the national

program. The manner in which the
essential objectives are addressed need
not be the same as NRC, provided the
essential objectives are met. Category D
means the program element does not
need to be adopted by the States for
purposes of compatibility. Compatibility
is not required for Category ‘“NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of 10 CFR Chapter L.
Although an Agreement State may not
adopt program elements reserved to
NRGC, it may wish to inform its licensees
of certain requirements via a mechanism
that is consistent with the particular
State’s administrative procedure laws,
but does not confer regulatory authority
on the State.

Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled, ‘Plain Language
in Government Writing” directed that
the Government’s writing be in plain
language. The NRC requests comments
on this proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this proposed
rule, the NRC would revise the MC&A
regulations. This action does not
constitute the establishment of a
standard that establishes generally
applicable requirements.

Environmental Impact: Categorical
Exclusion

The NRC has determined that the
changes to part 51, the changes to the
reporting requirements, and the
movement of the MC&A requirements
now found in part 70 to part 74 are of
the type of action described in
categorical exclusion 10 CFR 51.22(c)(2)
and (3). Therefore neither an
environmental impact statement nor an
environmental assessment has been
prepared for these portions of the
proposed regulation. An environmental
assessment has been prepared for the
remainder of the proposed rule.

Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, not to prepare an
environmental impact statement for this
proposed rule because the Commission
has concluded based on an EA that this
proposed rule, if adopted, would not be
a major Federal action significantly
affecting the quality of the human
environment. The EA prepared to
support this rulemaking covers the
changes to the Category II requirements.

The determination of this EA is that
there will be no significant impact to the
public from this action. However, the
general public should note that the NRC
welcomes public participation. The
NRC has also committed to complying
with Executive Order 12898—Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, dated
February 11, 1994, in all its actions.
Therefore, the NRC has also determined
that there are no disproportionate, high,
and adverse impacts on minority and
low-income populations. In the letter
and spirit of E.O. 12898, the NRC is
requesting public comment on any
environmental justice considerations or
questions that the public believes may
be related to this proposed rule but were
not addressed. The NRC uses the
following working definition of
“environmental justice’: The fair
treatment and meaningful involvement
of all people, regardless of race,
ethnicity, culture, income, or
educational level with respect to the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. Comments on
any aspect of the EA, including
environmental justice, may be
submitted to the NRC as indicated
under the ADDRESSES heading.

The NRC has sent a copy of the EA
and this proposed rule to every State
Liaison Officer and requested their
comments on the EA. The EA may be
examined at the NRC Public Document
Room, 11555 Rockville Pike, Room O—
1F21, Rockville, MD. Single copies of
the EA are available from Merri Horn,
telephone (301) 415-8126, e-mail,
mlhi1@nrc.gov, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001.

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that
are subject to the Paperwork Reduction
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Act of 1995 (44 U.S.C. 3501 et seq.).
This rule has been submitted to the
Office of Management and Budget for
review and approval of the information
collection requirements.

Because the rule will reduce existing
information collection requirements, the
public burden for this information
collection is expected to be decreased
by approximately 7 hours per licensee
for licensees reporting annually, instead
of semiannually, on NRC Forms 742 and
742C. This reduction includes the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
information collection. There is
essentially no change in overall burden
for the requirements in 10 CFR part 70
that are being moved to 10 CFR part 74.
The U.S. Nuclear Regulatory
Commission is seeking public comment
on the potential impact of the
information collection in the proposed
rule and on the following issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRGC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

Send comments on any aspect of this
proposed information collection,
including suggestions for reducing this
burden, to the Records Management
Branch (T-6 E6), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or by Internet
electronic mail at BISI@NRC.GOV; and
to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0004, —0009,
—-0058, —0123, and —0132), Office of
Management and Budget, Washington,
DC 20503.

Comments to OMB on the information
collections or on the above issues
should be submitted by June 29, 2001.
Comments received after this date will
be considered if it is practical to do so,
but assurance of consideration cannot
be given to comments received after this
date.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis

Statement of the Problem and Objective

The Commission proposes to amend
an aspect of the MC&A requirements so
as to reduce the regulatory burden and
to provide additional flexibility to
licensees required to submit Material
Balance Reports and Inventory
Composition Reports. The current
regulations require a licensee authorized
to possess at any one time or location
SNM in a quantity totaling more than
350 grams of contained uranium-235,
uranium-233, or plutonium, or any
combination thereof, to complete and
submit in a computer-readable format
Material Balance Reports concerning
SNM received, produced, possessed,
transferred, consumed, disposed of, or
lost. These reports are to be compiled as
of March 31 and September 30 of each
year and filed within 30 days after the
end of the period. Each licensee is also
required to file a statement of the
composition of the ending inventory
(also called the Physical Inventory
Listing Report) along with the Material
Balance Report. These twice yearly
reports are typically based on book
values as opposed to physical inventory
results because the dates do not always
coincide with the timeframe for a
facility’s physical inventory. Physical
inventories for Category III facilities are
conducted on an annual basis,
semiannually for Category I facilities,
and every 2 to 6 months for Category II
facilities. By revising the timeframe to
complete their Material Balance Reports
and Physical Inventory Listing reports
to coincide with the physical inventory
and providing additional time to
complete the paperwork, the regulatory
burden on most licensees would be
reduced.

The categorical exclusion
(§51.22(c)(12)) covers the issuance of an
amendment to a license pursuant to 10
CFR parts 50, 60, 61, 70, 72, or 75,
relating to safeguards matters or
approval of a safeguards plan. It does
not address amendments to those plans.
As written, the categorical exclusion
could be used for approval of a
safeguards plan. However, an EA would
be necessary for approval of an
amendment to the safeguards plan.
Initial approval is covered by the
categorical exclusion, but amendments
were inadvertently omitted. This
inadvertent omission would be rectified
by adding language covering revisions
to safeguards plans. In addition, the
categorical exclusion currently lists
several parts. Providing a generic
reference to any part of 10 CFR chapter
I would correct the current listing and
avoid the need for changes due to new

parts being added. These changes would
enhance the NRC’s efficiency and
reduce potential burden on the staff.

Third, in 1982, the NRC initiated an
effort to move the MC&A requirements
from 10 CFR part 70, “Domestic
Licensing of Special Nuclear Material,”
to 10 CFR part 74, “Material Control and
Accounting of Special Nuclear
Material.” The initiative also included
efforts to make the requirements more
performance oriented. In 1985, the
MC&A requirements for Category III
facilities were made more performance
oriented and moved to part 74 (50 FR
7575; February 25, 1985). The
requirements for Category I facilities
were similarly moved in 1987 (52 FR
10033; March 30, 1987). The MC&A
requirements for Category II facilities
and some of the general MC&A
requirements are still interspersed
among the safety and general licensing
requirements of part 70. The
requirements regarding Category II
material are also overly prescriptive, in
some cases having more stringent
requirements than those for a Category
I facility. Although there are no current
operating Category II licensed facilities
(the only Category II facility has a
possession only license and is
undergoing decommissioning), it is still
beneficial to move the requirements and
make them less prescriptive. These
modifications would enhance the
regulatory process by providing any
future Category II licensee with a better
understanding of the procedures and
requirements for MC&A, and would
consolidate the MC&A requirements in
part 74. Conforming changes would also
be made to parts 61, 73, 75, 76, and 150
to reflect the relocations.

In addition, the proposed rule would
correct several typos, old
implementation dates, and some
terminology that should be updated to
reflect current practice and to be
consistent with the regulatory guides.

Identification and Analysis of
Alternative Approaches to the Problem

Option 1—Conduct a rulemaking that
would address the regulatory problems
described above.

The proposed rule would revise the
timing to complete the Material Balance
Reports and Physical Inventory Listing
Reports to coincide with a facility’s
physical inventory. The proposed rule
would also provide additional time to
complete the paperwork, except for a
licensee who is reporting under part 75.
These changes would provide most
licensees with additional flexibility and
reduce the regulatory burden. The
proposed rule would require that the
Material Balance Reports and Physical
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Inventory Listing Report be filed within
60 days (45 days for Category I facilities)
of the beginning of the physical
inventory. Because the majority of
licensees are only required to conduct
an annual physical inventory (the
exceptions being Category I and II
facilities), the reports would only need
to be filed once a year instead of twice

a year. This would reduce the burden on
industry in preparing the reports by
about half.

This proposed rule would also revise
the categorical exclusion covering
approval of safeguards plans, move the
MC&A requirements to Part 74, and
make the Category II requirements more
performance based. The proposed rule
represents the final stage of an effort
that started in 1982, and would result in
the movement of the remaining general
MC&A requirements and the
requirements for Category II facilities.
The proposed risk-informed approach is
consistent with the existing MC&A
regulations that apply to Category I and
III facilities. In addition, the proposed
rule would make needed modifications
that were missed in earlier updates of
the MC&A regulations, correct
typographical errors, delete outdated
implementation dates, clarify some
definitions, and include several new
definitions.

Option 2—No Action.

One alternative to amending the
regulations is to maintain the current
regulations without change. The
advantages of the no action alternative
is that the resources expended on the
rulemaking would be conserved.
Further, there is no urgency to make the
changes to the Category Il requirements
because there are currently no active
Category II licensees. The current
system has worked reasonably well, and
the proposed changes to consolidate the
MC&A requirements in Part 74 may be
desirable, but not necessary. The
disadvantages of the no action
alternative is that the regulatory
problems described above would not be
addressed. The regulatory burden
reductions to be gained for most
licensees by changing the timing and
frequency for submittal of the Material
Balance Reports and the Physical
Inventory Listing Reports would not be
achieved. In addition, the location of the
MC&A requirements in both Part 70 and
Part 74 can cause confusion,
particularly for a licensee who refers to
the general requirements in Part 70.
Consolidation of domestic MC&A
requirements would not occur. The
requirements for Category II facilities
would remain more stringent than the
requirements for Category I facilities.

Estimation and Evaluation of Values
and Impacts

The principal purpose of the Material
Balance Report and the Physical
Inventory Listing Report is the periodic
reconciliation of licensee records with
the records in the NMMSS. A secondary
purpose is the use of these records to
satisfy the requirement of the US/ITAEA
Safeguards Agreement to provide an
annual Material Balance Report for
facilities selected under the Agreement
or associated Protocol.

The proposed rule would modify the
regulations to require the Material
Balance Report and the Physical
Inventory Listing Report at the time of
a physical inventory. The proposed rule
would require the reports to be
completed within 60 days of the
beginning of the physical inventory for
independent spent fuel storage
installations, reactors, and Category II
and III facilities, and within 45 days of
the beginning of the physical inventory
for Category I facilities. This
modification would not effect licensees
reporting under part 75. Because most
licensees conduct annual inventories,
the reporting burden would be reduced.
Reconciliation once a year instead of
twice a year would not appear to be a
problem for most licensees because the
number of transactions is such that
reconciliation of records would be
manageable. In the case of the gaseous
diffusion plants (GDPs) and their large
number of transactions, reconciliation
could be more difficult. This change
would not preclude the GDPs from
continuing to request monthly
summaries from the NMMSS and
reconciling its records with the NMMSS
on a bimonthly basis, which is the
current practice. One Material Balance
Report and Physical Inventory Listing
Report per year at the time of the
physical inventory would still provide
for adequate safeguards for Category III
facilities. In addition to reducing the
regulatory burden on a licensee, the
change would enhance the efficiency of
the NMMSS.

Licensees are required to submit the
semiannual Material Balance Reports
and Physical Inventory Listing Reports
within 30 days of March 31 and
September 30 of each year. The
preestablished timing of the submittals
has two drawbacks. Specifically, the
reports rarely coincide with a physical
inventory, and the NMMSS contractor
receives all of the reports for a given
period simultaneously. The data from a
physical inventory is significantly more
meaningful than the book values
reported during the interim periods.
Staggering the submittals should benefit

the NMMSS contractor, as not all
licensees conduct inventories at the
same time. Requirements for the
NMMSS contractor would likely be
spread more evenly throughout the year.
By modifying the requirement to
stipulate that the Material Balance
Report and Physical Inventory Listing
Report shall be submitted at the time of
the physical inventory, these problems
could be alleviated, and the data from
the reports would be more meaningful.

Another consideration is whether
there would be an adverse impact on
meeting IAEA safeguards requirements.
Pursuant to the terms of the US/IAEA
Safeguards Agreement and § 75.35, only
one Material Balance Report and
Physical Inventory Listing Report is
required per year. Consequently there
would be no adverse impact.

As the proposed rule would tie
submittal of the reports to the physical
inventory, the majority of licensees
would only need to submit the reports
once a year instead of twice a year. This
would result in reducing the industry
burden for preparing and filing the
Material Balance Report and the
Physical Inventory Listing Reports by
half. The Material Balance Reports are
filed using DOE/NRC Form 742. The
burden for preparation and submission
of each DOE/NRC Form 742 is estimated
to be 45 minutes. There are currently
about 200 licensees who submit two
forms per year. With the submittal of
only one report per year for 198
licensees, the burden is reduced by
about 149 hours. The Physical Inventory
Listing Reports are filed on DOE/NRC
Form 742C. The burden for preparing
this form is 6 hours. With about 178
licensees submitting the form annually,
the total burden reduction is 1068 hours
per year. Because some licensees are
also required to submit DOE/NRC Form
742 to cover foreign origin source
material, the number of licensees
required to submit NRC Form 742 is
higher than the number submitting
DOE/NRC Form 742C.

The burden on the NRC staff would
also be reduced because there would be
fewer reports to review. NRC review
time is approximately 5 minutes per
report. With a reduction of 376 reports
per year, NRC staff would save about 31
hours per year. In addition, the NRC
staff receives five to eight requests per
year from licensees who are asking for
more time to file the reports. With the
additional time being provided for filing
the reports, the NRC staff does not
expect to receive any requests in the
future. The applicant would save the
effort necessary in preparing the
request, and the staff would save time
in reviewing and approving the request.
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This alternative would also result in
the consolidation of the MC&A
requirements in Part 74 and adoption of
more risk-informed regulations for
Category II facilities. These
modifications would enhance the
regulatory process by providing any
future Category II licensees a better
understanding of the procedures and
requirements for MC&A. The principal
cost for this action would be the modest
expenditure of NRC staff resources to
issue this rulemaking. However, there
are no currently active Category II
licensees that would benefit from the
revised regulations for Category II
facilities. Another advantage is that
domestic MC&A requirements would be
consolidated and would provide a
graded, risk-informed approach to
MC&A regulation. In addition, the
existing typographical errors, outdated
terminology, and old implementation
dates would be corrected.

Presentation of Results

The recommended action is to adopt
the first option because it would reduce
the burden on licensees in preparing
and filing their Material Balance Reports
and Physical Inventory Listing Reports.
The process would become more
efficient, and the burden of producing
the reports would be reduced by a total
of approximately 1,217 staff-hours. In
addition to reducing unnecessary
regulatory burden on licensees, the
changes would enhance the operational
efficiency of the NMMSS contractor by
spreading the report submittals more
evenly throughout the year. This change
would not preclude the gaseous
diffusion plants with their large number
of transactions from continuing to
request monthly summaries from the
NMMSS to reconcile their records. The
proposed rule would also consolidate
the MC&A requirements in Part 74 and
adopt more risk-informed regulations
for Category II facilities. These
modifications should enhance the
regulatory process by providing any
future Category II licensee a better
understanding of the procedures and
requirements for MC&A. The principal
cost for this action would be the modest
expenditure of NRC staff resources to
issue this rulemaking. The total cost of
this rulemaking to the NRC is estimated
at 1.2 FTE. The total savings to the
industry is about 1217 hours per year.
The action is considered to be cost
beneficial to licensees and would
improve the operational efficiency of
the NMMSS contractor. Adequate
safeguards would be maintained.
Consequently, the Commission believes
public confidence would not be
adversely affected by this rulemaking.

Decision Rationale

Based on the discussion of the
benefits and impacts of the alternatives,
the NRC concludes that the
requirements of the proposed rule are
commensurate with the NRC’s
responsibilities for public health and
safety and the common defense and
security. This rulemaking would save
both NRC staff and licensee resources.
No other available alternative is
believed to be as satisfactory. Thus, this
action is recommended.

The Commission requests public
comment on the draft analysis.
Comments on the draft analysis may be
submitted to the NRC as indicated
under the ADDRESSES heading.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, (5 U.S.C.
605(b)), the Commission certifies that
this rule, if adopted, will not have a
significant economic impact on a
substantial number of small entities.
The majority of companies that own
these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the size standards adopted by the NRC
(10 CFR 2.810).

Backfit Analysis

The NRC has determined that the
backfit rule (§§50.109, 72.62, or 76.76)
does not apply to this proposed rule
because these amendments do not
involve any provisions that would
impose backfits as defined in the backfit
rule. Therefore, a backfit analysis is not
required.

List of Subjects
10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

10 CFR Part 61

Criminal penalties, Low-level waste,
Nuclear materials, Reporting and
recordkeeping requirements, Waste
treatment and disposal.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 72

Criminal penalties, Manpower
training programs, Nuclear materials,
Occupational safety and health,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel.

10 CFR Part 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 74

Accounting, Criminal penalties,
Hazardous materials transportation,
Material control and accounting,
Nuclear materials, Packaging and
containers, Radiation protection,
Reporting and recordkeeping
requirements, Scientific equipment,
Special nuclear material.

10 CFR Part 75

Criminal penalties, Intergovernmental
relations, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements,
Security measures.

10 CFR Part 76

Certification, Criminal penalties,
Radiation protection, Reporting and
recordkeeping requirements, Security
measures, Special nuclear material,
Uranium enrichment by gaseous
diffusion.

10 CFR Part 150

Criminal penalties, Hazardous
materials transportation,
Intergovernmental relations, Nuclear
materials, Reporting and recordkeeping
requirements, Security measures,
Source material, Special nuclear
material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR parts 51, 61, 70,
72,73,74, 75, 76, and 150.

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

1. The authority citation for Part 51
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 1701, 106 Stat. 2951, 2952,
2953 (42 U.S.C. 2201, 22971); secs. 201, as
amended, 202, 88 Stat. 1242, as amended,
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1244 (42 U.S.C. 5841, 5842). Subpart A also
issued under National Environmental Policy
Act of 1969, secs. 102, 104, 105, 83 Stat. 853—
854, as amended (42 U.S.C. 4332, 4334,
4335); and Pub. L. 95-604, Title II, 92 Stat.
3033-3041; and sec. 193, Pub. L. 101-575,
104 Stat. 2835, (42 U.S.C. 2243). Sections
51.20, 51.30, 51.60, 51.80, and 51.97 also
issued under secs. 135, 141, Pub. L. 97—-425,
96 Stat. 2232, 2241, and sec. 148, Pub. L.
100-203, 101 Stat. 1330-223 (42 U.S.C.
10155, 10161, 10168). Section 51.22 also
issued under sec. 274, 73 Stat. 688, as
amended by 92 Stat. 3036—-3038 (42 U.S. C.
2021) and under Nuclear Waste Policy Act of
1982, sec. 121, 96 Stat. 2228 (42 U.S.C.
10141). Sections 51.43, 51.67, and 51.109
also under Nuclear Waste Policy Act of 1982,
sec. 114(f), 96 Stat. 2216, as amended (42
U.S.C. 10134(f)).

2.1In §51.22, paragraph (c)(12) is
revised to read as follows:

§51.22 Criterion for categorical exclusion;
identification of licensing and regulatory
actions eligible for categorical exclusion or
otherwise not requiring environmental
review.

* * * * *

(C) * *x %

(12) Issuance of an amendment to a
license implementing any requirement
of this chapter relating solely to
safeguards matters (i.e., protection
against sabotage or loss or diversion of
special nuclear material), or issuance of
an approval of a safeguards plan (or
revision thereto) submitted pursuant to
a requirement of any part of this
chapter, provided that the amendment
or approval does not involve any
significant construction impacts. These
amendments and approvals are confined
to:

(i) Organizational and procedural
matters;

(ii) Modifications to systems used for
security and/or materials accountability;

(iii) Administrative changes; and

(iv) Review and approval of
transportation routes pursuant to 10
CFR 73.37.

* * * * *

PART 61—LICENSING
REQUIREMENTS FOR LAND
DISPOSAL OF RADIOACTIVE WASTE

3. The authority citation for Part 61
continues to read as follows:

Authority: Secs. 53, 57, 62, 63, 65, 81, 161,
182, 183, 68 Stat. 930, 932, 933, 935, 948,
953, 954, as amended (42 U.S.C. 2073, 2077,
2092, 2093, 2095, 2111, 2201, 2232, 2233);
secs. 202, 206, 88 Stat. 1244, 1246 (42 U.S.C.
5842, 5846); secs. 10 and 14, Pub. L. 95-601,
92 Stat. 2951 (42 U.S.C. 2021a and 5851) and
Pub. L. 102—486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851).

4.In §61.80, paragraph (g) is revised
to read as follows:

§61.80 Maintenance of records, reports,
and transfers.
* * * * *

(g) Each licensee shall comply with
the safeguards reporting requirements of
§§30.55, 40.64, 74.13, and 74.15 of this
chapter if the quantities or activities of
materials received or transferred exceed
the limits of these sections. Inventory
reports required by these sections are
not required for materials after disposal.

* * * * *

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

5. The authority citation for Part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282, 2297f);
secs. 201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846). Sec. 193, 104
Stat. 2835 as amended by Pub. L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97—425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234). Section 70.61
also issued under secs. 186, 187, 68 Stat. 955
(42 U.S.C. 2236, 2237). Section 70.62 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138).

6. In § 70.8, paragraphs (b) and (c) are
revised to read as follows:

§70.8 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§70.9, 70.17, 70.19,
70.20a, 70.20b, 70.21, 70.22, 70.24,
70.25, 70.32, 70.33, 70.34, 70.38, 70.39,
70.42, 70.50, 70.51, 70.52, 70.59, 70.61,
70.62, 70.64, 70.65, 70.72, 70.73, 70.74,
and Appendix A.

(c) This part contains information
collection requirements in addition to
those approved under the control
number specified in paragraph (a) of
this section. These information
collection requirements and the control
numbers under which they are
approved are as follows:

(1) In § 70.21, Form N-71 is approved
under control number 3150-0056.

(2) In § 70.38, NRC Form 314 is
approved under control number 3150—
0028.

7.1In §70.19, the introductory text of
paragraph (c) is revised to read as
follows:

§70.19 General license for calibration or
reference sources.
* * * * *

(c) The general license in paragraph
(a) of this section is subject to the
provisions of §§70.32, 70.50, 70.55,
70.56, 70.61, 70.62, 70.71, 74.11, and
74.19, and to the provisions of parts 19,
20 and 21 of this chapter. In addition,
persons who receive title to, own,
acquire, deliver, receive, possess, use or
transfer one or more calibration or
reference sources pursuant to this
general license:

* * * * *

8.In §70.20a, paragraph (a) is revised

to read as follows:

§70.20a General license to possess
special nuclear material for transport.

(a) A general license is hereby issued
to any person to possess formula
quantities of strategic special nuclear
material of the types and quantities
subject to the requirements of §§ 73.20,
73.25, 73.26, and 73.27 of this chapter,
and irradiated reactor fuel containing
material of the types and quantities
subject to the requirements of § 73.37 of
this chapter, in the regular course of
carriage for another or storage incident
thereto. Carriers generally licensed
under § 70.20b are exempt from the
requirements of this section. Carriers of
irradiated reactor fuel for the United
States Department of Energy are also
exempt from the requirements of this
section. The general license is subject to
the applicable provisions of §§ 70.7 (a)
through (e), 70.32 (a) and (b), and
§§70.42,70.52, 70.55, 70.61, 70.62,
70.71, and 74.11.

* * * * *

9.In §70.22, paragraph (b) is revised

to read as follows:

§70.22 Contents of applications.
* * * * *

(b) Each application for a license to
possess special nuclear material, to
possess equipment capable of enriching
uranium, to operate an uranium
enrichment facility, to possess and use
at any one time and location special
nuclear material in a quantity exceeding
one effective kilogram, except for
applications for use as sealed sources
and for those uses involved in the
operation of a nuclear reactor licensed
pursuant to part 50 of this chapter and
those involved in a waste disposal
operation, must contain a full
description of the applicant’s program
for control and accounting of such
special nuclear material or enrichment
equipment that will be in the
applicant’s possession under license to
show how compliance with the
requirements of §§ 74.31, 74.33, 74.41,
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or 74.51 of this chapter, as applicable,
will be accomplished.

10. In § 70.23, paragraph (a)(6) is
revised to read as follows:

§70.23 Requirements for the approval of
applications.

(a) * x %

(6) Where the applicant is required to
submit a summary description of the
fundamental material controls provided
in his procedures for the control of and
accounting for special nuclear material
pursuant to § 70.22 (b), the applicant’s
proposed controls are adequate;

* * * * *

11. In § 70.32, paragraphs (c)(1)(@), (ii),

and (iii) are revised to read as follows:

§70.32 Conditions of licenses.
* * * * *

(c)(1) * * *

(i) The program for control and
accounting of uranium source material
at an uranium enrichment facility and
special nuclear material at all applicable
facilities as implemented pursuant to
§§70.22(b), 74.31(b), 74.33(b), 74.41(b),
or 74.51(c) of this chapter, as
appropriate;

(ii) The measurement control program
for uranium source material at an
uranium enrichment facility and for
special nuclear material at all applicable
facilities as implemented pursuant to
§§74.31(b), 74.33(b), 74.45(c), or
74.59(e) of this chapter, as appropriate;
and

(iii) Other material control procedures
as the Commission determines to be
essential for the safeguarding of
uranium source material at an uranium
enrichment facility or of special nuclear
material and providing that the licensee
shall make no change that would
decrease the effectiveness of the
material control and accounting
program implemented pursuant to
§§70.22(b), 74.31(b), 74.33(b), 74.41(b),
or 74.51(c) of this chapter and the
measurement control program
implemented pursuant to §§ 74.31(b),
74.33(b), 74.41(b), or 74.59(e) of this
chapter without the prior approval of
the Commission. A licensee desiring to
make changes that would decrease the
effectiveness of its material control and
accounting program or its measurement
control program shall submit an
application for amendment to its license
pursuant to § 70.34.

* * * * *

12. Section 70.51 is revised to read as

follows:

§70.51 Records requirements.

(a) Before license termination,
licensees shall forward the following

records to the appropriate NRC Regional
Office:

(1) Records of disposal of licensed
material made under §§ 20.2002
(including burials authorized before
January 28, 1981 1), 20.2003, 20.2004,
20.2005;

(2) Records required by
§20.2103(b)(4); and

(3) Records required by § 70.25(g).

(b) If licensed activities are transferred
or assigned in accordance with
§70.32(a)(3), the licensee shall transfer
the following records to the new
licensee and the new licensee will be
responsible for maintaining these
records until the license is terminated:

(1) Records of disposal of licensed
material made under §§20.2002
(including burials authorized before
January 28, 1981 1), 20.2003, 20.2004,
20.2005;

(2) Records required by
§20.2103(b)(4); and

(3) Records required by § 70.25(g).

(c)(1) Records which must be
maintained pursuant to this part may be
the original or a reproduced copy, or
microform if the reproduced copy or
microform is duly authenticated by
authorized personnel, and the
microform is capable of producing a
clear and legible copy after storage for
the period specified by Commission
regulations. The record may also be
stored in electronic media with the
capability for producing legible,
accurate, and complete records during
the required retention period. Records
such as letters, drawings, and
specifications, must include all
pertinent information such as stamps,
initials, and signatures. The licensee
shall maintain adequate safeguards
against tampering with and loss of
records.

(2) If there is a conflict between the
Commission’s regulations in this part,
license condition, or other written
Commission approval or authorization
pertaining to the retention period for the
same type of record, the retention
period specified in the regulations in
this part for these records shall apply
unless the Commission, pursuant to
§70.14, has granted a specific
exemption from the record retention
requirements specified in the
regulations in this part.

13. Section 70.52 is revised to read as
follows:

1A previous § 20.304 permitted burial of small
quantities of licensed materials in soil before
January 28, 1981, without specific Commission
authorization. See § 20.304 contained in the 10
CFR, parts 0 to 199, edition revised as of January
1, 1981.

§70.52 Reports of accidental criticality.

(a) Each licensee shall notify the NRC
Operations Center ! within one hour
after discovery of any case of accidental
criticality.

(b) This notification must be made to
the NRC Operations Center via the
Emergency Notification System if the
licensee is party to that system. If the
Emergency Notification System is
inoperative or unavailable, the licensee
shall make the required notification via
commercial telephonic service or other
dedicated telephonic system or any
other method that will ensure that a
report is received by the NRC
Operations Center within one hour.

§70.53 [Removed]
14. Section 70.53 is removed.

§70.54 [Removed]
15. Section 70.54 is removed.

§70.57 [Removed]
16. Section 70.57 is removed.

§70.58 [Removed]
17. Section 70.58 is removed.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

18. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232,
2233,2234, 2236, 2237, 2238, 2282); sec. 274,
Pub. L. 86373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C.10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L

1Commercial telephone number of the NRC
Operations Center is (301) 816-5100.
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are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

19.In § 72.76, paragraph (a) is revised
to read as follows:

§72.76 Material status reports.

(a) Except as provided in paragraph
(b) of this section, each licensee shall
complete in computer-readable format
and submit to the Commission a
Material Balance Report and a Physical
Inventory Listing Report in accordance
with instructions (NUREG/BR-0007 and
NMMSS Report D—24 “Personal
Computer Data Input for NRC
Licensees”). Copies of these instructions
may be obtained from the U.S. Nuclear
Regulatory Commission, Division of
Fuel Cycle Safety and Safeguards,
Washington, DC 20555—0001. These
reports provide information concerning
the special nuclear material possessed,
received, transferred, disposed of, or
lost by the licensee. Each report must be
submitted within 60 days of the
beginning of the physical inventory
required by § 72.72(b). The Commission
may, when good cause is shown, permit
a licensee to submit Material Balance
Reports and Physical Inventory Listing
Reports at other times. The
Commission’s copy of this report must
be submitted to the address specified in
the instructions. These prescribed
computer-readable forms replace the
DOE/NRC Forms 742 and 742C which
have been previously submitted in
paper form.

* * * * *

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

20. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 22971).

Section 73.1 also issued under secs. 135,
141, Pub. L. 97425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 73.37(f) also
issued under sec. 301, Pub. L. 96—-295, 94
Stat. 789 (42 U.S.C. 5841 note). Section 73.57
is issued under sec. 606, Pub. L. 99—-399, 100
Stat. 876 (42 U.S.C. 2169).

21.In § 73.67, paragraph (e)(2)(ii) is
revised to read as follows:

§73.67 Licensee fixed site and in-transit
requirements for the physical protection of
special nuclear material of moderate and
low strategic significance.

* * * * *

(ii) Notify the shipper of receipt of the
material as required in § 74.15 of this
chapter, and

* * * * *

PART 74—MATERIAL CONTROL AND
ACCOUNTING OF SPECIAL NUCLEAR
MATERIAL

22. The authority citation for Part 74
continues to read as follows:

Authority: Secs. 53,57, 161, 182, 183, 68
Stat. 930, 932, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2077, 2201, 2232, 2233, 2282, 2297{); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

23.In §74.1, paragraph (a) is revised
to read as follows:

§74.1 Purpose.

(a) This part has been established to
contain the requirements for the control
and accounting of special nuclear
material at fixed sites and for
documenting the transfer of special
nuclear materials. General reporting
requirements as well as specific
requirements for certain licensees
possessing special nuclear material of
low strategic significance, special
nuclear material of moderate strategic
significance, and formula quantities of
strategic special nuclear material are
included. Requirements for the control
and accounting of source material at

enrichment facilities are also included.
* * * * *

24. Section 74.2 is revised to read as
follows:

§74.2 Scope.

(a) The general reporting and
recordkeeping requirements of subpart
B of this part apply to each person
licensed pursuant to this chapter who
possess special nuclear material in a
quantity greater than 350 grams of
contained uranium-235, uranium-233,
or plutonium, or any combination
thereof; or who transfers or receives a
quantity of special nuclear material of 1
gram or more of contained uranium-235,
uranium-233, or plutonium. The general
reporting and recordkeeping
requirements of subpart B of this part do
not apply to licensees whose MC&A
reporting and recordkeeping
requirements are covered by §§72.72,
72.76, and 72.78 of this chapter.

(b) In addition, specific control and
accounting requirements are included in
subparts C, D, and E of this part for
certain licensees who:

(1) Possess and use formula quantities
of strategic special nuclear material;

(2) Possess and use special nuclear
material of moderate strategic
significance;

(3) Possess and use special nuclear
material of low strategic significance; or

(4) Possess uranium source material
and equipment capable of producing
enriched uranium.

(c) As provided in part 76 of this
chapter, the regulations of this part
establish procedures and criteria for
material control and accounting for the
issuance of a certificate of compliance
or the approval of a compliance plan.

25.1In § 74.4, definition for
“Removals” is removed; the definitions
of “Category IA material” and
“Inventory difference (ID)” are revised;
and the definitions for “Beginning
inventory (BI),” “Plant,” “Removals
from inventory,” and “Removals of
material from process” are added in
alphabetical order to read as follows:

8§74.4 Definitions.
* * * * *

Beginning inventory (BI) means the
book inventory quantity at the
beginning of an inventory period, and is
the reconciled physical inventory
entered into the books as an adjusted
inventory at the completion of the prior
inventory period.

* * * * *

Category IA material means SSNM
directly useable in the manufacture of a
nuclear explosive device, except if:

(1) The dimensions are large enough
(at least two meters in one dimension,
greater than one meter in each of two
dimensions, or greater than 25cm in
each of three dimensions) to preclude
hiding the item on an individual;

(2) The total weight of an
encapsulated item of SSNM is such that
it cannot be carried inconspicuously by
one person (i.e., at least 50 kilograms
gross weight); or

(3) The quantity of SSNM (less than
0.05 formula kilograms) in each
container requires protracted diversions
to accumulate five formula kilograms.

* * * * *

Inventory difference (ID) means the
arithmetic difference obtained by
subtracting the quantity of SNM
tabulated from a physical inventory
from the book inventory quantity. Book
inventory quantity is equivalent to the
beginning inventory (BI) plus additions
to inventory (A) minus removals from
inventory (R), while the physical
inventory quantity is the ending
inventory (EI) for the material balance
period in question (as physically
determined). Thus mathematically,
ID=(BI+A—R)—ElorID=BI +

A—R—EI

* * * * *
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Plant means a set of processes or
operations (on the same site, but not
necessarily all in the same building)
coordinated into a single manufacturing,
R&D, or testing effort. A scrap recovery
operation, or an analytical laboratory,
serving both on-site and off-site
customers (or more than one on-site
manufacturing effort) must be treated as
a separate plant. Physical inventories
are to be conducted for each plant as

well as for a total site.
* * * * *

Removals from inventory means
measured quantities of special nuclear
material contained in:

(1) Shipments;

(2) Waste materials transferred to an
on-site holding account via a DOE/NRC
Form 741 transaction;

(3) Measured discards transported
offsite; and

(4) Effluents released to the
environment.

Removals of material from process (or
removals from process) means measured
quantities of special nuclear material
contained in:

(1) Effluents released to the
environment;

(2) Previously unencapsulated
materials that have been encapsulated
as sealed sources;

(3) Waste materials that will not be
subject to further on-site processing and
which are under tamper-safing;

(4) Ultimate product placed under
tamper-safing; and

(5) Any materials (not previously
designated as removals from process)
shipped offsite.

* * * * *

26. In § 74.8, paragraph (b) is revised

to read as follows:

§74.8 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§74.11, 74.13,
74.15,74.17,74.19, 74.31, 74.33, 74.41,
74.43, 74.45, 74.51, 74.57, and 74.59.
* * * * *

27. The heading of Subpart B is
revised to read as follows:

Subpart B—General Reporting and
Recordkeeping Requirements

28. Section 74.13 is revised to read as
follows:

§74.13 Material status reports.

(a) Each licensee, including nuclear
reactor licensees as defined in §§50.21
and 50.22 of this chapter, authorized to
possess at any one time and location
special nuclear material in a quantity

totaling more than 350 grams of
contained uranium-235, uranium-233,
or plutonium, or any combination
thereof, shall complete and submit in
computer-readable format Material
Balance Reports concerning special
nuclear material received, produced,
possessed, transferred, consumed,
disposed of, or lost by it. This
prescribed computer-readable report
replaces the DOE/NRC Form 742 which
has been previously submitted in paper
form. The Physical Inventory Listing
Report must be submitted with each
Material Balance Report. This
prescribed computer-readable report
replaces the DOE/NRC Form 742C
which has been previously submitted in
paper form. Each licensee shall prepare
and submit the reports described in this
paragraph in accordance with
instructions (NUREG/BR-0007 and
NMMSS Report D-24 ‘“Personal
Computer Data Input for NRC
Licensees”). Copies of these instructions
may be obtained from the U.S. Nuclear
Regulatory Commission, Division of
Fuel Cycle Safety and Safeguards,
Washington, DC 20555-0001. Each
licensee shall submit a report within 60
calendar days of the beginning of the
physical inventory required by
§§74.19(c), 74.31(c)(5), 74.33(c)(4), or
74.43(c)(6) or 45 calendar days of the
beginning of the physical inventory
required by § 74.59(f)(1). The
Commission may permit a licensee to
submit the reports at other times for
good cause.

(b) Any licensee who is required to
submit routine Material Status Reports
pursuant to § 75.35 of this chapter
(pertaining to implementation of the
US/IAEA Safeguards Agreement) shall
prepare and submit these reports only as
provided in that section (instead of as
provided in paragraph (a)(1) of this
section).

29. Section 74.17 is revised to read as
follows:

8§74.17 Special nuclear material physical
inventory summary report.

(a) Each licensee subject to the
requirements of § 74.31 or § 74.33 shall
submit a completed Special Nuclear
Material Physical Inventory Summary
Report on NRC Form 327 not later than
60 calendar days from the start of each
physical inventory required by
§74.31(c)(5) or § 74.33(c)(4). The
licensee shall report the physical
inventory results by plant and total
facility to the Director, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.

(b) Each licensee subject to the
requirements of § 74.41(a) shall submit

a completed Special Nuclear Material
Physical Inventory Summary Report on
NRC Form 327 not later than 60
calendar days from the start of each
physical inventory required by
§74.43(c)(7). The licensee shall report
the physical inventory results by plant
and total facility to the Director, Office
of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

(c) Each licensee subject to the
requirements of § 74.51 shall submit a
completed Special Nuclear Material
Physical Inventory Summary Report on
NRC Form 327 not later than 45
calendar days from the start of each
physical inventory required by
§ 74.59(f). The licensee shall report the
physical inventory results by plants and
total facility to the Director, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001.

30. Section 74.19 is added to subpart
B to read as follows:

§74.19 Recordkeeping.

(a) Licensees subject to the
recordkeeping requirements of §§ 74.31,
74.33, 74.43, or 74.59 are exempt from
the requirements of paragraphs (a)(1)
through (4) of this section. Otherwise:

(1) Each licensee shall keep records
showing the receipt, inventory
(including location and unique
identity), acquisition, transfer, and
disposal of all special nuclear material
in its possession regardless of its origin
or method of acquisition.

(2) Each record relating to material
control or material accounting that is
required by the regulations in this
chapter or by license condition must be
maintained and retained for the period
specified by the appropriate regulation
or license condition. If a retention
period is not otherwise specified by
regulation or license condition, the
licensee shall retain the record until the
Commission terminates the license that
authorizes the activity that is subject to
the recordkeeping requirement.

(3) Each record of receipt, acquisition,
or physical inventory of special nuclear
material that must be maintained
pursuant to paragraph (a)(1) of this
section must be retained as long as the
licensee retains possession of the
material and for 3 years following
transfer or disposal of such material.

(4) Each record of transfer of special
nuclear material to other persons must
be retained by the licensee who
transferred the material until the
Commission terminates the license
authorizing the licensee’s possession of
the material.
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(b) Each licensee that is authorized to
possess special nuclear material in a
quantity exceeding one effective
kilogram at any one time shall establish,
maintain, and follow written material
control and accounting procedures that
are sufficient to enable the licensee to
account for the special nuclear material
in its possession under license. The
licensee shall retain these procedures
until the Commission terminates the
license that authorizes possession of the
material and retain any superseded
portion of the procedures for 3 years
after the portion is superseded.

(c) Other than licensees subject to
§§74.31, 74.33, 74.41, or 74.51, each
licensee who is authorized to possess
special nuclear material, at any one time
and site location, in a quantity greater
than 350 grams of contained uranium-
235, uranium-233, or plutonium, or any
combination thereof, shall conduct a
physical inventory of all special nuclear
material in its possession under license
at intervals not to exceed 12 months.
The results of these physical inventories
need not be reported to the Commission,
but the licensee shall retain the records
associated with each physical inventory
until the Commission terminates the
license that authorized the possession of
special nuclear material.

(d) Records that must be maintained
pursuant to this part may be the original
or a reproduced copy or a microform if
the reproduced copy or microform is
duly authenticated by authorized
personnel and the microform is capable
of producing a clear and legible copy
after storage for the period specified by
Commission regulations. The record
may also be stored in electronic media
with the capability for producing
legible, accurate, and complete records
during the required retention period.
Records such as letters, drawings, or
specifications must include all pertinent
information such as stamps, initials, and
signatures. The licensee shall maintain
adequate safeguards against tampering
with and loss of records.

31.In §74.31, paragraphs (b) and
(c)(4) are revised as follows:

8§74.31 Nuclear material control and
accounting for special nuclear material of
low strategic significance.

* * * * *

(b) Implementation: Each applicant
for a license, and each licensee that,
upon application for modification of its
license, would become newly subject to
the performance objectives of paragraph
(a) of this section, shall submit a
fundamental nuclear material control
(FNMQC) plan describing how the
requirements of paragraph (c) of this
section will be met. The FNMC plan

shall be implemented when a license is
issued or modified to authorize the
activities being addressed in paragraph
(a) of this section, or by the date
specified in a license condition.

(C] * *x %

(4) In each inventory period, control
total material control and accounting
measurement uncertainty so that twice
its standard error is less than the greater
of 9,000 grams of U-235 or 0.25 percent
of the active inventory, and assure that
any measurement performed under
contract is controlled so that the

licensee can satisfy this requirement;
* * * * *

Subpart D—Special Nuclear Material of
Moderate Strategic Significance

32. Sections 74.41, 74.43, and 74.45
are added to subpart D to read as
follows:

8§74.41 Nuclear material control and
accounting for special nuclear material of
moderate strategic significance.

(a) General performance objectives.
Each licensee who is authorized to
possess special nuclear material (SNM)
of moderate strategic significance other
than as sealed sources and to use this
material at any site other than a nuclear
reactor licensed pursuant to part 50 of
this chapter, an irradiated fuel
reprocessing plant, or an operation
involved with waste disposal, shall
establish, implement, and maintain a
Commission-approved material control
and accounting (MC&A) system that will
achieve the following objectives:

(1) Maintain accurate, current, and
reliable information on, and confirm,
the quantities and locations of SNM in
the licensee’s possession;

(2) Conduct investigations and resolve
any anomalies indicating a possible loss
of special nuclear material;

(3) Permit rapid determination of
whether an actual loss of a significant
quantity of SNM has occurred, with
significant quantity being either:

(i) More than one formula kilogram of
strategic SNM; or

(ii) 10,000 grams or more of uranium-
235 contained in uranium enriched up
to 20.00 percent.

(4) Generate information to aid in the
investigation and recovery of missing
SNM in the event of an actual loss.

(b) Implementation schedule. Each
applicant for a license who would, upon
issuance of a license pursuant to any
part of this chapter, be subject to the
requirements of paragraph (a) of this
section shall:

(1) Submit a fundamental nuclear
material control (FNMC) plan describing
how the performance objectives of

§ 74.41(a) will be achieved, and how the
system capabilities required by
§ 74.41(c) will be met; and

(2) Implement the NRC approved plan
submitted pursuant to paragraph (b)(1)
of this section upon the Commission’s
issuance of a license or by the date
specified in a license condition.

(c) System capabilities. To achieve the
general performance objectives specified
in § 74.41(a), the MC&A system must
include the capabilities described in
§§74.43 and 74.45, and must
incorporate checks and balances that are
sufficient to detect falsification of data
and reports that could conceal diversion
of SNM by:

(1) A single individual, including an
employee in any position; or

(2) Collusion between two
individuals, one or both of whom have
authorized access to SNM.

§74.43
records.
(a) Licensees subject to § 74.41 shall
maintain the internal control, inventory,
and recordkeeping capabilities required
in paragraphs (b), (c), and (d) of this

section.

(b) Internal controls. (1) A
management structure shall be
established, documented, and
maintained that assures:

(i) Clear overall responsibility for
material control and accounting (MC&A)
functions;

(ii) Independence from production
and manufacturing responsibilities; and

(iii) Separation of key responsibilities.

(2) The overall planning,
coordination, and administration of the
MC&A functions for special nuclear
material (SNM) shall be vested in a
single individual at an organizational
level sufficient to assure independence
of action and objectiveness of decisions.

(3) The licensee shall provide for the
adequate review, approval, and use of
written MC&A procedures that are
identified in the approved FNMC plan
as being critical to the effectiveness of
the described system.

(4) The licensee shall assure that
personnel who work in key positions
where mistakes could degrade the
effectiveness of the MC&A system are
trained to maintain a high level of
safeguards awareness and are qualified
to perform their duties and/or
responsibilities.

(5) The licensee shall establish,
document, and maintain an item control
program that:

(i) Provides current knowledge of
SNM items with respect to identity,
element and isotope content, and stored
location; and

(ii) Assures that SNM items are stored
and handled, or subsequently measured,

Internal controls, inventory, and
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in a manner such that unauthorized
removal of 200 grams or more of
plutonium or uranium-233 or 300 grams
or more of uranium-235, as one or more
whole items and/or as SNM removed
from containers, will be detected.

(6) Exempted from the requirements
of paragraph (b)(5) of this section are
items that exist for less than 14 calendar
days and licensee-identified items each
containing less than 200 grams of
plutonium or uranium-233 or 300 grams
or more of uranium-235 up to a
cumulative total of one formula strategic
SNM or 17 kilograms of uranium-235
contained in uranium enriched to 10.00
percent or more but less than 20.00
percent in the uranium-235 isotope.

(7) Conduct and document shipper-
receiver comparisons for all SNM
receipts, both on an individual batch
basis and a total shipment basis, and
ensure that any shipper-receiver
difference that is statistically significant
and exceeds twice the estimated
standard deviation ofthe difference
estimator and 200 grams of plutonium
or uranium-233 or 300 grams of
uranium-235 is investigated and
resolved; and

(8) Perform independent assessments
of the total MC&A system, at intervals
not to exceed 18 months, that assess the
performance of the system, review its
effectiveness, and document
management’s action on prior
assessment recommendations and
identified deficiencies. These
assessments must include a review and
evaluation of any contractor who
performs SNM accountability
measurements for the licensee.

(c) Inventory control and physical
inventories. The licensee shall:

(1) Provide unique identification for
each item on inventory and maintain
inventory records showing the identity,
location, and quantity of SNM for these
items;

(2) Document all transfers of SNM
between designated internal control
areas within the licensee’s site;

(3) Maintain and follow procedures
for tamper-safing of containers or vaults
containing SNM, if tamper-safe seals are
to be used for assuring the validity of
prior measurements, which include
control of access to, and distribution of,
unused seals and to records showing the
date and time of seal application;

(4) Maintain and follow procedures
for confirming the validity of prior
measurements associated with
unencapsulated and unsealed items on
ending inventory;

(5) Maintain and follow physical
inventory procedures to assure that:

(i) The quantity of SNM associated
with each item on ending inventory is
a measured value;

(ii) Each item on ending inventory is
listed and identified to assure that all
items are listed and no item listed more
than once;

(iii) Cutoff procedures for transfers
and processing are established so that
all quantities are inventoried and none
are inventoried more than once;

(iv) Cutoff procedures for records and
reports are established so that all
transfers for the inventory and material
balance interval, and no others, are
included in the records for the material
balance period in question;

(v) Upon completion of the physical
inventory, all book and inventory
records, for total plant and individual
internal control areas, are reconciled
with and adjusted to the results of the
physical inventory; and

(vi) Measurements will be performed
for element and isotope content on all
quantities of SNM not previously
measured.

(6) Conduct physical inventories
according to written instructions for
each physical inventory which:

(i) Assign inventory duties and
responsibilities;

(ii) Specify the extent to which each
internal control area and process is to be
shut down, cleaned out, and/or remain
static;

(iii) Identify the basis for accepting
previously made measurements and
their limits of error; and

(iv) Designate measurements to be
made for physical inventory purposes
and the procedures for making these
measurements.

(7) For each plant, conduct physical
inventories of all possessed SNM at
intervals not to exceed 9 calendar
months; and

(8) Within 60 calendar days after the
start of each physical inventory required
by paragraph (c)(7) of this section:

(i) Calculate, for the material balance
period terminated by the physical
inventory, the inventory difference (ID)
and its associated standard error of
inventory difference (SEID) for both
element and isotope;

(ii) Reconcile and adjust the book
record of quantity of element and
isotope content, as appropriate, to the
results of the physical inventory; and

(iii) Investigate and report to the
Director, Office of Nuclear Material
Safety and Safeguards, any occurrence
of SEID exceeding 0.125 percent of
active inventory, and any occurrence of
ID exceeding both three times SEID and
200 grams of plutonium or uranium-233
or 300 grams of uranium-235 contained
in high enriched uranium, or 9000

grams of uranium-235 contained in low
enriched uranium. The report will
include a statement of the probable
reasons for the excessive inventory
difference and the corrective actions
taken or planned.

(d) Recordkeeping. The licensee shall:

(1) Maintain records of the receipt,
shipment, disposal, and current
inventory associated with all possessed
SNM;

(2) Maintain records of the quantities
of SNM added to and removed from
process;

(3) Maintain records of all shipper-
receiver evaluations associated with
SNM receipts;

(4) Retain each record pertaining to
receipt and disposal of SNM until the
Commission terminates the license; and

(5) Establish records that will
demonstrate that the performance
objectives of § 74.41(a)(1) through (4),
the system capabilities of paragraphs (b)
and (c) of this section and § 74.45(b) and
(c) have been met, and maintain these
records in an auditable form, available
for inspection, for at least 3 years,
unless a longer retention time is
specified by § 74.19(b) of this part, part
75 of this chapter, or by a specific
license condition.

§74.45 Measurements and measurement
control.

(a) Licensees subject to § 74.41 shall
establish and maintain the measurement
and measurement control capabilities
required by paragraphs (b) and (c) of
this section.

(b) Measurements. The licensee shall:

(1) Establish, maintain, and use a
program for the measurement of all
SNM received, produced, transferred
between internal control areas, on
inventory, or shipped, discarded, or
otherwise removed from inventory,
except for:

(i) Sealed sources that have been
determined by other means to contain
less than 10 grams of uranium-235,
uranium-233, or plutonium each;

(ii) Samples received, transferred
between internal control areas, or on
inventory that have been determined by
other means to contain less than 10
grams of uranium-235, uranium-233, or
plutonium each;

(iii) Receipt of sealed sources, of any
quantity, previously manufactured and
shipped by the licensee and which are
returned to the licensee, provided the
unique identity and encapsulation
integrity have not been compromised,
and the booked receipt quantity equals
the previously shipped quantity for the
involved sealed sources; and

(iv) Heterogeneous scrap that cannot
be accurately measured in its as
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received form, provided this scrap is
measured after dissolution within 18
months of receipt. The after dissolution
measurement must include
measurement of both the resulting
solution and any undissolved residues,
before any co-mingling with other scrap
solutions or residues.

(2) Maintain and follow a program for
the development and use of written
procedures that includes documented
review and approval of these
procedures, and any revisions thereof,
before use, for:

(i) Preparing or acquiring,
maintaining, storing, and using
reference standards;

(ii) Calibrating measurement systems,
performing bulk mass and volume
measurements, conducting
nondestructive assay measurements,
obtaining samples, and performing
laboratory analyses for element
concentration and isotope abundance;
and

(iii) Recording, reviewing, and
reporting measurements.

(c) Measurement control. To maintain
measurement quality and to estimate
measurement uncertainty values, the
licensee shall:

(1) Assign responsibility for planning,
developing, coordinating, and
administering a measurement control
program to an individual who has no
direct responsibility for performing
measurements or for SNM processing or
handling, and who holds a position at
an organizational level which permits
independence of action and has
adequate authority to obtain all the
information required to monitor and
evaluate measurement quality as
required by this section.

(2) Ensure that any contractor who
performs MC&A measurements services
conforms with applicable requirements
in paragraphs (c)(5), (6), (7), (10) and
(11) of this section. Conformance must
include reporting by the contractor of
sufficient measurement control data to
allow the licensee to calculate bias
corrections and measurement limits of
€rTor.

(3) Ensure that potential sources of
sampling error are identified and that
samples are representative by
performing process sampling tests using
well characterized materials to establish
or verify the applicability of utilized
procedures for sampling SNM and for
maintaining sample integrity during
transport and storage. These sampling
tests or sample integrity tests, as
appropriate, shall be conducted
whenever:

(i) A new sampling procedure or
technique is used, or new sampling
equipment is installed;

(ii) A sampling procedure, technique,
or sampling equipment is modified to
the extent that a systematic sampling
error could be introduced; and

(iii) Sample containers, sample
transport methods, or sample storage
conditions are changed or modified to
the extent that a systematic sampling
error could be introduced.

(4) Establish and maintain a
measurement control program so that
for each inventory period the SEID is
less than 0.125 percent of the active
inventory, and assure that any MC&A
measurements performed under contract
are controlled so that the licensee can
satisfy this requirement.

(5) Generate current data on the
performance of each measurement
system used during each material
balance period for the establishment of
measured values and estimated
measurement uncertainties, including
estimates of bias, variance components
for calibration, sampling, and repeat
measurements. The program data must
reflect the current process and
measurement conditions existing at the
time the control measurements are
made.

(6) Use standards on an ongoing basis
for the calibration and control of all
measurement systems used for SNM
accountability. Calibrations shall be
repeated whenever any significant
change occurs in a measurement system
or when program data indicate a need
for recalibration. Calibrations and
control standard measurements shall be
based on standards whose assigned
values are traceable to certified
reference standards or certified standard
reference materials. Additionally,
control standards shall be representative
of the process material or items being
measured by the measurement system in
question.

(7) Conduct control measurements to
provide current data for the
determination of random error behavior.
On a predetermined schedule, the
program shall include, as appropriate:

(i) Replicate analyses of individual
samples;

(ii) Analysis of replicate process
samples;

(iii) Replicate volume measurements
of bulk process batches;

(iv) Replicate weight measurements of
process items and bulk batches, or
alternatively, the use of data generated
from the replicate weighings of control
standard weights as derived from the
control standard program; and

(v) Replicate NDA measurements of
individual process containers (items), or
alternatively, the use of data generated
from the replicate measurements of

NDA control standards as derived from
the control standard program.

(8) Use all measurements and
measurement controls generated during
the current material balance period for
the estimation of the SEID.

(9) Evaluate with appropriate
statistical methods all measurement
system data generated in paragraph
(c)(5) of this section to determine
significant contributors to the
measurement uncertainties associated
with inventory differences and shipper-
receiver differences, so that if SEID
exceeds the limits established in
paragraph (c)(4) of this section, the
cause of the excessive SEID can be
identified for corrective action with
respect to controlling the standard error
within applicable limits.

(10) Establish and maintain a
statistical control system, including
control charts and formal statistical
procedures, designed to monitor the
quality of each measurement device or
system. Control chart limits must be
established to be equivalent to levels of
significance of 0.05 and 0.001.

(11) Promptly investigate and take any
appropriate corrective action whenever
a control datum exceeds an 0.05 control
limit, and whenever a control datum
exceeds an 0.001 control limit, the
measurement system that generated the
datum shall immediately be placed out-
of-service with respect to MC&A
measurements until the deficiency has
been corrected and the system brought
into control within the 0.05 control
limits.

33.In §74.51, paragraphs (c) and (d)
are revised to read as follows:

§74.51 Nuclear material control and
accounting for strategic special nuclear
material.

* * * * *

(c) Implementation dates. Each
applicant for a license, and each
licensee that, upon application for
modification of a license, would become
newly subject to paragraph (a) of this
section, shall submit a fundamental
nuclear material control (FNMC) plan
describing how the MC&A system shall
satisfy the requirement of paragraph (b)
of this section. The FNMC plan shall be
implemented when a license is issued
or modified to authorize the activities
being addressed in paragraph (a) of this
section, or by the date specified in a
license condition.

(d) Notwithstanding § 74.59(f)(1),
licensees shall perform at least three
bimonthly physical inventories after
implementation of the NRC approved
FNMC Plan and shall continue to
perform bimonthly inventories until
performance acceptable to the NRC has
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been demonstrated and the Commission
has issued formal approval to perform
semiannual inventories. Licensees who
have prior experience with process
monitoring and/or can demonstrate
acceptable performance against all Plan
commitments may request authorization
to perform semiannual inventories at an
earlier date.

34.In §74.57, the introductory text of
paragraph (c) and paragraph (f)(2) are
revised to read as follows:

8§74.57 Alarm resolution.
* * * * *

(c) Each licensee shall notify the NRC
Operations Center by telephone of any
MC&A alarm that remains unresolved
beyond the time period specified for its
resolution in the licensee’s fundamental
nuclear material control plan.
Notification must occur within 24
hours. The licensee may consider an

alarm to be resolved if:
* * * * *

(f) * % %

(2) Within 24 hours, the licensee shall
notify the NRC Operations Center by
telephone that an MC&A alarm
resolution procedure has been initiated.

35.1In §74.59, paragraphs
(d)(1),(H(1)({) and (iii), and (h)(2)(ii) are

revised to read as follows:

§74.59 Quality assurance and accounting
requirements.
* * * * *

(d) EE

(1) Substantiate the plutonium
element and uranium element and
isotope content of all SSNM received,
produced, transferred between areas of
custodial responsibility, on inventory,
or shipped, discarded, or otherwise

removed from inventory;
* * * * *

(f)**‘k
(

1 * x %

(i) Calculate the inventory difference
(ID); estimate the standard error of the
inventory difference (SEID); and
investigate and report any SEID estimate
of 0.1 percent or more of active
inventory, and any ID that exceeds both
three times SEID and 200 grams of
plutonium or uranium-233, or 300
grams of uranium-235 contained in high
enriched uranium.

* * * * *

(iii) Investigate and report to the
Director, Office of Nuclear Material
Safety and Safeguards, any difference
that exceeds three times the standard
deviation determined from the

sequential analysis;
* * * * *

(h)

* *x %x
(2)* L

(ii) Any scrap measured with a
standard deviation greater than five
percent of the measured amount is
recovered so that the results are
segregated by inventory period and
recovered within six months of the end
of the inventory period in which the
scrap was generated except where it can
be demonstrated that the scrap
measurement uncertainty will not cause
noncompliance with paragraph (e)(5) of
this section.

* * * * *

PART 75—SAFEGUARDS ON
NUCLEAR MATERIAL—
IMPLEMENTATION OF US/IAEA
AGREEMENT

36. The authority citation for Part 75
continues to read as follows:

Authority: Secs. 53, 63, 103, 104, 122, 161,
68 Stat. 930, 932, 936, 937, 939, 948, as
amended (42 U.S.C. 2073, 2093, 2133, 2134,
2152, 2201); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841).

Section 75.4 also issued under secs. 135,
141, Pub. L. 97—425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).

37.In §75.21, paragraph (c)(2) is
revised to read as follows:

§75.21 General requirements.
* * * * *

(C] * % %

(2) Until installation information has
been submitted by the licensee, the
procedures shall be sufficient to
document changes in the quantity of
nuclear material in or at its installation.
Observance of the procedures described
in §§40.61 or 74.15 of this chapter (or
the corresponding provisions of the
regulations of an Agreement State) by
any licensee subject thereto shall
constitute compliance with this
paragraph.
* *

* * *

PART 76—CERTIFICATION OF
GASEOUS DIFFUSION PLANTS

38. The authority citation for Part 76
continues to read as follows:

Authority: Secs. 161, 68 Stat. 948, as
amended, secs. 1312, 1701, as amended, 106
Stat. 2932, 2951, 2952, 2953, 110 Stat. 1321—
349 (42 U.S.C. 2201, 2297b-11, 22971); secs.
201, as amended, 204, 206, 88 Stat. 1244,
1245, 1246 (42 U.S.C. 5841, 5842, 5845,
5846). Sec. 234(a), 83 Stat. 444, as amended
by Pub. L. 104-134, 110 Stat. 1321, 1321349
(42 U.S.C. 2243(a)).

Sec. 76.7 also issued under Pub. L. 95-601,
sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). Sec.
76.22 is also issued under sec. 193(f), as

amended, 104 Stat. 2835, as amended by Pub.

L. 104-134, 110 Stat. 1321, 1321-349 (42
U.S.C. 2243(f)). Sec. 76.35(j) also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152).

39.1In §76.113, paragraph (a) is
revised to read as follows:

§76.113 Formula quantities of strategic
special nuclear material—Category |.

(a) The requirements for material
control and accounting for formula
quantities of strategic special nuclear
material (Category I) are contained in
§§74.11, 74.13, 74.15, 74.17, 74.19,
74.51, 74.53, 74.55, 74.57, 74.59, 74.81,
and 74.82 of this chapter.

* * * * *

40.In § 76.115, paragraph (a) is
revised to read as follows:

§76.115 Special nuclear material of
moderate strategic significance—Category
II.

(a) The requirements for material
control and accounting for special
nuclear material of moderate strategic
significance (Category II) are contained
in §§74.11. 74.13, 74.15, 74.17, 74.19,
74.41, 74.43, 74.45, 74.81, and 74.82 of
this chapter.

* * * * *

41.In §76.117, paragraph (a) is
revised to read as follows:

§76.117 Special nuclear material of low
strategic significance—Category Il

(a) The requirements for material
control and accounting for special
nuclear material of low strategic
significance (Category III) are contained
in §§74.11, 74.13, 74.15, 74.17, 74.19,
74.33, 74.81, and 74.82 of this chapter.
However, inventories of uranium
outside of the enrichment processing
equipment conducted at least every 370
days are deemed to satisfy the
requirements of § 74.19(c).

* * * * *

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER
SECTION 274

42. The authority citation for Part 150
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841).

Sections 150.3, 150.15, 150.15a, 150.31,
150.32 also issued under secs. 11e(2), 81, 68
Stat. 923, 935, as amended, secs. 83, 84, 92
Stat. 3033, 3039 (42 U.S.C. 2014e(2), 2111,
2113, 2114). Section 150.14 also issued under
sec. 53, 68 Stat. 930, as amended (42 U.S.C.
2073). Section 150.15 also issued under secs.
135, 141, Pub. L. 97—425, 96 Stat. 2232, 2241
(42 U.S.C. 10155, 10161). Section 150.17a
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Section 150.30 also issued
under sec. 234, 83 Stat. 444 (42 U.S.C. 2282).
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43. In § 150.20, the introductory text
of paragraph (b) is revised to read as
follows:

§150.20 Recognition of Agreement State
licenses.
* * * * *

(b) Notwithstanding any provision to
the contrary in any specific license
issued by an Agreement State to a
person engaging in activities in a non-
Agreement State, in an area of exclusive
Federal jurisdiction within an
Agreement State, or in offshore waters
under the general licenses provided in
this section, the general licenses
provided in this section are subject to
all the provisions of the Act, now or
hereafter in effect, and to all applicable
rules, regulations, and orders of the
Commission including the provisions of
§§ 30.7 (a) through (f), 30.9, 30.10,
30.14(d), 30.34, 30.41, and 30.51 to
30.63, inclusive, of part 30 of this
chapter; §§40.7 (a) through (f), 40.9,
40.10, 40.41, 40.51, 40.61, 40.63
inclusive, 40.71 and 40.81 of part 40 of
this chapter; §§ 70.7 (a) through (f), 70.9,
70.10, 70.32, 70.42, 70.52, 70.55, 70.56,
70.60 to 70.62 of part 70 of this chapter;
§§74.11, 74.15, and 74.19 of part 74 of
this chapter; and to the provisions of 10
CFR parts 19, 20 and 71 and subparts C
through H of part 34, §§39.15 and 39.31
through 39.77, inclusive, of part 39 of
this chapter. In addition, any person
engaging in activities in non-Agreement
States, in areas of exclusive Federal
jurisdiction within Agreement States, or
in offshore waters under the general
licenses provided in this section:

* * * * *

Dated at Rockville, Maryland, this 23rd day
of May, 2001.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 01-13490 Filed 5—-29-01; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-CE—-36—AD]

RIN 2120-AA64

Airworthiness Directives; Fairchild

Aircraft, Inc. SA26, SA226, and SA227
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Fairchild Aircraft, Inc. (Fairchild
Aircraft) SA26, SA226, and SA227
series airplanes. The proposedAD
would require you to modify the
negative torque sensing test system to
allow the igniters to automatically turn
when an engine senses low torque. The
proposed AD is the result of two
instances of a dual engine flameout on
the affected airplanes. The actions
specified by the proposed AD are
intended to prevent a dual engine
flameout on the affected airplanes by
providing a system that automatically
turns on the engine igniters when low
torque is sensed.A dual engine flameout
could result in failure of both engines
with consequent loss of control of the
airplane.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this rule on or before July
27, 2001.

ADDRESSES: Submit comments in
triplicate to FAA,Central Region, Office
of the Regional Counsel,Attention: Rules
Docket No. 2000-CE-36—AD, 901
Locust,Room 506, Kansas City, Missouri
64106. Comments may be inspected at
this location between 8 a.m. and 4
p.m.,Monday through Friday, holidays
excepted.

Service information that applies to the
proposedAD may be obtained from
Fairchild Aircraft, Inc., P.O.Box 790490,
San Antonio, Texas 78279-0490;
telephone:(210) 824—9421; facsimile:
(210) 820-8609. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT:
Ingrid Knox,Aerospace Engineer, FAA,
Airplane Certification Office,2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222-5139;
facsimile: (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on the proposed
AD? The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments in triplicate to
the address specified under the caption
ADDRESSES. The FAA will consider all
comments received on or before the
closing date. We may amend the
proposed rule in light of comments
received. Factual information that
supports your ideas and suggestions is
extremely helpful in evaluating the
effectiveness of the proposed AD action

and determining whether we need to
take additional rulemaking action.

Are there any specific portions of the
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule that might suggest a
need to modify the rule. You may
examine all comments we receive before
and after the closing date of the rule in
the Rules Docket. We will file a report
in the Rules Docket that summarizes
each FAA contact with the public that
concerns the substantive parts of the
proposed AD.

We are re-examining the writing style
we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on whether
the style of this document is clear, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain
language initiative at http://
www.plainlanguage.gov.

How can I be sure FAA receives my
comment? If you want us to
acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 2000-CE-36—AD.” We will date
stamp and mail the postcard back to
you.

Discussion

What events have caused this
proposed AD? Several occurrences of
dual-engine flameout on aircraft have
prompted FAA to examine the service
history of certain type-certificated
airplanes. Among those examined were
the Fairchild Aircraft SA26, SA226, and
SA227 series airplanes.

Our analysis reveals the following:
—Two incidents of dual-engine

flameout on Fairchild Aircraft SA227

series airplanes; and

—The incidents are unique to the
specific airplane configuration and
not the generic engine installation.

What are the consequences if the
condition is not corrected? A dual
engine flameout could result in failure
of both engines with consequent loss of
control of the airplane.

Relevant Service Information

Is there service information that
applies to this subject? Fairchild
Aircraft has issued the following service
bulletins:
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—Service Bulletin 26—-74-30-048 (FA
Kit Drawing 26K82301), Revised:
April 13, 2000, which applies to
certain Model SA26—AT airplanes;

—Service Bulletin No. 226-74-003 (FA
Kit Drawing 27K82087), Issued:
March 21, 2000, which applies to
allSA226 series airplanes;

—Service Bulletin 227-74—-003 (FA Kit
Drawing 27K82087), Issued: March
21, 2000, which applies to certain
Model SA227-TT airplanes; and

—Service Bulletin 227-74-001, Issued:
July 8,1986, which applies to certain
Models SA227—AT and SA227-AC
airplanes.

What are the provisions of this service
bulletin? The service bulletins specify
the incorporation of a kit that would
modify the negative torque sensing test
system to allow the igniters to

automatically turn when an engine
senses low torque.

The FAA’s Determination and an
Explanation of the Provisions of the
Proposed AD

What has FAA decided? After
examining the circumstances and
reviewing all available information
related to the incidents described above,
we have determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Fairchild Aircraft SA26,
SA226, and SA227 series airplanes of
the same type design;

—The condition is unique to the
specific airplane configuration and
not the generic engine installation;

—The actions specified in the
previously-referenced service

information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What would the proposed AD require?
This proposed AD would require you to
incorporate the applicable kit as
specified in the previously-referenced
service information.

Cost Impact

How many airplanes would the
proposed AD impact? We estimate that
the proposed AD affects 259 airplanes in
the U.S. registry.

What would be the cost impact of the
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to accomplish the
proposed modification:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

16 workhours x $60 per hour = $960

will use a firgure of $4,000.

Ranges between $1,726 and $6,873 per airplane (we

$4,960 $1,284,640

Compliance Time of the Proposed AD

What is the compliance time of the
proposed AD? The compliance time of
this proposed AD is within the next 6
calendar months after the effective date
of this proposed AD.

Why is the proposed compliance time
presented in calendar time instead of
hours time-in-service (TIS)? Although a
dual-engine flameout could only occur
on the affected airplanes during airplane
operation, the condition is not directly
related to airplane usage. The condition
exists on the airplanes regardless of
whether the airplane has accumulated
50 hours time-in-service (TIS) or 5,000
hours TIS.

The FAA has determined that the 6-
calendar-month compliance time:

—Gives all owners/operators of the
affected airplanes adequate time to
schedule and accomplish the actions
in this proposed AD; and

—Assures that the unsafe condition
referenced in this proposed AD will
be corrected within a reasonable time
period without inadvertently
grounding any of the affected
airplanes.

Regulatory Impact

Would this proposed AD impact
various entities? The regulations
proposed herein would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this action (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this action has been placed
in the Rules Docket. A copy of it may
be obtained by contacting the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Fairchild Aircraft, Inc.: Docket No. 2000—
CE-36—-AD

(a) What airplanes are affected by this AD?
This AD affects the following airplane
models and serial numbers that are
certificated in any category:

Serial Nos.

SA26-AT
SA226-AT ...
SA226-T ...
SA226-T(B)
SA226-TC

AT100 through AT180E.

ATO001 through ATO74.

T201 through T275, and T277 through T291.
T276 and T292 through T417.

TC201 through TC419.
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Model Serial Nos.
SAZ227—AC . e e AC406, AC415, AC416, AC420 through AC633, AC637, AC638,
AC641 through AC644, AC647, AC648, AC651, AC652, AC656, and
AC657.
SAZ227—AT ettt s AT423 through AT631.
S 2 27— T e TT421 through TT547.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended

to prevent a dual engine flameout on the
affected airplanes by providing a system that
automatically turns on the engine igniters
when low torque is sensed. A dual engine
flameout could result in failure of both

engines with consequent loss of control of
the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

Incorporate the kit specified in
the applicable service bul-
letin. This kit modifies the
negative torque sensing test
system to allow the igniters to
automatically turn when an
engine senses low torque.

Within the next 6 calendar
months after the effective
date of this AD.

Accomplish the modification in accordance with the instructions provided with
the kit that is referenced in either Fairchild Aircraft Service Bulletin 26—74—
30-048 (FA Kit Drawing 26K82301), Revised: April 13, 2000; Fairchild Air-
craft Service Bulletin No. 226—-74-003 (FA Kit Drawing 27K82087), Issued:
March 21, 2000; Fairchild Aircraft Service Bulletin 227-74-003 (FA Kit
Drawing 27K82087), Issued: March 21, 2000; or Fairchild Aircraft Service
Bulletin 227-74-001, Issued: July 8, 1986, as applicable.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Fort Worth Airplane
CertificationOffice (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager,Fort Worth ACO.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Ingrid Knox, Aerospace
Engineer, FAA, Airplane Certification Office,
2601 Meacham Boulevard, FortWorth, Texas
76193-0150; telephone: (817) 222-5139;
facsimile: (817) 222—5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may obtain copies
of the documents referenced in this AD from
Fairchild Aircraft, Inc., P.O. Box 790490, San
Antonio, Texas 78279-0490. You may
examine these documents at FAA, Central

Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Issued in Kansas City, Missouri, on May
21, 2001.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-13466 Filed 5-29-01; 8:45 am]
BILLING CODE 4910-13-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[PA175-4117; FRL-6987-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Redesignation of the
Pittsburgh-Beaver Valley Ozone
Nonattainment Area to Attainment and
Approval of the Associated
Maintenance Plan and Other
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
redesignate the Pittsburgh-Beaver Valley
ozone nonattainment area (the
Pittsburgh Area) to attainment for the 1-
hour ozone National Ambient Air
Quality Standard (NAAQS). The
Pittsburgh area is comprised of
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
counties. The EPA is also proposing to
approve the maintenance plan,
submitted by the Pennsylvania
Department of Environmental Protection

(PADEP) on April 9, 2001, as a revision
to the Pennsylvania State
Implementation Plan (SIP). Approval of
the maintenance plan would put into
place a plan for maintaining the 1-hour
ozone standard for the next 10 years in
the Pittsburgh area. PADEP submitted a
1990 base year emissions inventory for
nitrous oxides (NOx) to EPA on March
22,1996 and supplemented the
inventory on February 18, 1997. EPA is
also proposing to approve the 1990 NOx
base year inventory. Lastly, EPA is also
proposing to convert the limited
approval of Pennsylvania’s New Source
Review (NSR) program to full approval
throughout the Commonwealth, with
the exception of the 5-county
Pennsylvania portion of the
Philadelphia-Wilmington-Trenton
ozone nonattainment area where it will
retain its limited approval status until
that area has an approved attainment
demonstration for the 1-hour ozone
standard.

DATES: Written comments must be
received on or before June 29, 2001.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103;
Pennsylvania Department of
Environmental Resources, Bureau of Air
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Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT: Jill
Webster, (215) 814—2033, or via e-mail
at Webster.Jill@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: On April
9, 2001, the Commonwealth submitted a
request that EPA redesignate the
Pittsburgh area to attainment. The
Commonwealth simultaneously
submitted its proposed maintenance
plan for the Pittsburgh area and
requested that EPA parallel process its
approval of that plan as a SIP revision.
In this document, EPA will answer the
following:
What action is EPA proposing to take?
Why is EPA taking this action?
What would be the effect of this
redesignation?
What is the background for this action?
What are the redesignation review criteria?
What is EPA’s analysis of the
commonwealth’s request?

What actions is EPA proposing to take?

Pursuant to a request from the
Commonwealth of Pennsylvania, EPA is
proposing to redesignate the Pittsburgh
moderate ozone area from
nonattainment to attainment of the 1-
hour ozone NAAQS. We are also
proposing to approve the Pittsburgh
area’s maintenance plan submitted by
PADEP on April 9, 1990 for approval by
EPA as a SIP revision. This revision is
being proposed under a procedure
called parallel processing, whereby EPA
proposes rulemaking action
concurrently with the state’s procedures
for amending its SIP. If the proposed
maintenance plan is substantially
changed in areas other than those
identified in this notice, EPA will
evaluate those changes and may publish
another notice of proposed rulemaking.
If no substantial changes are made other
than those areas cited in this notice,
Pennsylvania will adopt its
maintenance plan. The final rulemaking
action by EPA will occur only after the
SIP revision (i.e., the Pittsburgh area’s
maintenance plan) has been adopted by
Pennsylvania and submitted formally to
EPA for incorporation into the SIP.

Why is EPA taking this action?

The Pittsburgh area meets the
redesignation and maintenance plan
requirements of the Clean Air Act
(CAA).

What would be the effect of this
redesignation?

The redesignation would change the
official designation of the Pennsylvania
counties of Allegheny, Armstrong,
Beaver, Butler, Fayette, Washington,

and Westmoreland from nonattainment
to attainment for the 1-hour ozone
standard. It would also put into place a
plan for maintaining the 1-hour ozone
standard for the next 10 years. This
maintenance plan includes contingency
measures to address any future
violations of the 1-hour ozone NAAQS.

What is the background for this action?

On November 15, 1990, the CAA
amendments were enacted. Pursuant to
section 107(d)(4)(A), on November 6,
1991 (56 FR 56694), the Pennsylvania
counties of Allegheny, Armstrong,
Beaver, Butler, Fayette, Washington,
and Westmoreland were designated as
the Pittsburgh-Beaver Valley moderate
ozone nonattainment area. On
November 12, 1993, the Commonwealth
of Pennsylvania formally submitted a
redesignation request for the Pittsburgh
ozone nonattainment area. At the same
time, the Commonwealth submitted a
maintenance plan for the Pittsburgh area
as a SIP revision. The maintenance plan
was subsequently amended on January
13, 1994. In November 1994, the
Commonwealth of Pennsylvania
suspended the implementation of
certain key control programs for which
substantial emission reduction credit
had been taken in the submitted
maintenance plan—rendering it no
longer approvable. Not until May 12,
1995 did Pennsylvania submit a revised
maintenance plan to correct the
deficiencies caused by the suspension of
the previous version’s key control
strategies. Early during the 1995 ozone
season, and prior to the time EPA could
initiate rulemaking on the May 12, 1995
submittal, the Pittsburgh area violated
the ozone NAAQS, making the area
ineligible for redesignation. The
Commonwealth chose not to withdraw
its redesignation request. Therefore, on
May 1, 1996 (61 FR 19193), EPA
disapproved the Commonwealth’s
request based upon the fact that the area
violated the NAAQS for ozone in 1995.

On November 25, 1996 the
Commonwealth certified that the
Pittsburgh area monitored no
exceedances during 1996 and formally
requested an attainment date extension
from November 1996 to November 1997.
EPA granted the Commonwealth an
attainment date extension on February
25,1997 (62 FR 8389). Subsequently,
the area violated the NAAQS again
during the 1997 ozone season. As
discussed later in this document, the
Commonwealth has since adopted and
implemented additional control
measures in the Pittsburgh area to
reduce ozone precursors.

The Pittsburgh area has recorded
three years of complete quality-assured,

violation-free ambient air quality
monitoring data for the 1998 to 2000
ozone seasons, thereby demonstrating
that the area has attained the 1-hour
ozone NAAQS. On April 9, 2001,
PADEP submitted a request that EPA
redesignate the Pittsburgh area from
nonattainment to attainment of the 1-
hour ozone standard. The PADEP also
requested that EPA parallel process its
approval of the maintenance plan in
concert with the Commonwealth’s
procedures for amending its SIP.

What are the redesignation review
criteria?

The Act provides the requirements for
redesignating a nonattainment area to
attainment. Specifically, section
107(d)(3)(E) allows for redesignation
providing that: (1) The Administrator
determines that the area has attained the
NAAQS; (2) The Administrator has fully
approved the applicable
implementation plan for the area under
section 110(k); (3) The Administrator
determines that the improvement in air
quality is due to permanent and
enforceable reductions in emissions
resulting from implementation of the
applicable Federal air pollutant control
regulations and other permanent and
enforceable reductions; (4) The
Administrator has fully approved a
maintenance plan for the area as
meeting the requirements of section
175(A); and, (5) The State containing
such area has met all requirements
applicable to the area under section 110
and part D.

The EPA provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
Clean Air Act Amendments of 1990 on
April 16, 1992 (57 FR 13498) and
supplemented on April 28, 1992 (57 FR
18070). The EPA has provided further
guidance on processing redesignation
requests in the following documents:

1. “Part D New Source Review (part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Mary D. Nichols, Assistant
Administrator for Air and Radiation,
October 14, 1994, (Nichols, October
1994).

2. “Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and Carbon Monoxide, (CO)
Nonattainment Areas,” D. Kent Berry,
Acting Director, Air Quality
Management Division, November 30,
1993.

3. “State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
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November 15, 1992,”” Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation, September 17,
1993.

4. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act Deadlines,” John Calcagni,
Director, Air Quality Management
Division, October 28, 1992. (Calcagni,
October 1992).

5. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” John Calcagni, Director,
Air Quality Management Division,
September 4, 1992.

6. “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” G.T. Helms, Chief
Ozone/Carbon Monoxide Programs
Branch, June 1, 1992.

7. State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990 (57 FR
13498), April 16, 1992.

What Is EPA’s analysis of the
Commonwealth’s request?

1. The Area Must Be Attaining the 1-
Hour Ozone NAAQS

For ozone, an area may be considered
attaining the 1-hour ozone NAAQS if
there are no violations, as determined in
accordance with 40 CFR 50.9 and
appendix H, based upon three complete
consecutive calendar years of quality
assured monitoring data. A violation of
the 1-hour ozone NAAQS occurs when
the annual average number of expected
daily exceedances is equal to or greater
than 1.05 per year at a monitoring site.
A daily exceedance occurs when the
maximum hourly ozone concentration
during a given day is 0.125 parts per
million (ppm) or higher. The data must
be collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in AIRS. The monitors should
have remained at the same location the
duration of the monitoring period
required for demonstrating attainment.
The PADEP submitted ozone monitoring
data for the April through October
ozone season from 1998 to 2000. This
data has been quality assured and is
recorded in AIRS. During the 1998 to
2000 time period, the design value is
123 parts per billion. The average
annual number of expected exceedances
is 1.0 for that same time period.
Therefore, the first criterion of section
107(d)(3)(E) has been satisfied.

2. The Area Must Have a Fully
Approved SIP Under Section 110(k);
and the Area Must Have Met All
Applicable Requirements Under Section
110 and Part D

Section 110 Requirements: General
SIP elements are delineated in section
110(a)(2) of Title I, part A. These
requirements include but are not limited
to the following: submittal of a SIP that
has been adopted by the state after
reasonable notice and public hearing,
provisions for establishment and
operation of appropriate apparatus,
methods, systems and procedures
necessary to monitor ambient air
quality, implementation of a permit
program, provisions for part C,
Prevention of Significant Deterioration
(PSD), and part D, New Source Review
(NSR) permit programs, criteria for
stationary source emission control
measures, monitoring and reporting, an
enhanced Inspection and Maintenance
(I’/M) program, and provisions for public
and local agency participation. For the
purposes of redesignation, the
Pennsylvania SIP was reviewed to
ensure that all requirements under the
amended CAA were satisfied through
approved SIP provisions for the
Pittsburgh area. EPA has concluded that
the Commonwealth’s SIP for the
Pittsburgh area satisfies all of the
section 110 SIP requirements of the
CAA.

Part D: General Provisions for
Nonattainment Areas: Before the
Pittsburgh area may be redesignated to
attainment, it must have fulfilled the
applicable requirements of part D.
Under part D, an area’s classification
determines the requirements to which it
is subject. Subpart 1 of part D sets forth
the basic nonattainment requirements
applicable to all nonattainment areas.
Subpart 2 of part D establishes
additional requirements for
nonattainment areas classified under
Table 1 of section 181(a). As described
in the General Preamble for the
Implementation of Title 1, specific
requirements of subpart 2 may override
subpart 1’s general provisions (57 FR
13501, April 16, 1992). The Pittsburgh
area was classified as moderate ozone
nonattainment. Therefore, in order to be
redesignated, the Commonwealth must
meet the applicable requirements of
subpart 1 of part D—specifically section
172(c) and 176, as well as the applicable
requirements of subpart 2 of part D.

Section 172(c) Requirements: EPA has
determined that the redesignation
request received from PADEP for the
Pittsburgh area has satisfied all the
relevant submittal requirements under

section 172(c) necessary for the area to
be redesignated.

Earlier this year, on January 10, 2001
(66 FR 1925), EPA proposed that the
requirements of section 172(c)(1) and
182(b)(1) concerning submission of an
ozone attainment demonstration and
reasonably available control measures
for reasonable further progress (RFP) or
attainment will no longer be applicable
to the area.

The RFP requirement under section
172(c)(2) is defined as progress that
must be made toward attainment.
Section 182(b)(1)(A) sets forth the
specific requirements for RFP. On
March 22, 1996, the Commonwealth
submitted a 15% Rate of Progress plan
for the Pittsburgh area. EPA granted
conditional of that 15% plan on January
14, 1998 (63 FR 2147). On April 3, 2001
(66 FR 17634), EPA converted its
conditional approval of the Pittsburgh
area’s 15% plan to a full approval. By
meeting the specific 15% plan RFP
requirement of section 182(b)(1)(A), the
Pittsburgh area is also meeting the RFP
requirement of section 172(c)(2).

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate and current inventory of actual
emissions. On January 14, 1998 (63 FR
2147), EPA published a conditional
approval of the 1990 base year
emissions inventory of volatile organic
compounds (VOCs) submitted by
PADEP for the Pittsburgh area. On April
3, 2001, EPA converted its conditional
approval of the VOC emissions
inventory for the Pittsburgh area to a
full approval (66 FR 17634). Today, EPA
is proposing to approve the 1990 NOx
emission inventory for the Pittsburgh
area as submitted by PADEP on March
22,1996, and supplemented on
February 18, 1997.

Section 172(c)(5) requires permits for
the construction and operation of new
and modified major stationary sources
anywhere in the nonattainment area.
Section 182(b)(5) requires all major new
sources or modifications in a moderate
nonattainment area to achieve offsetting
reductions of VOC'’s at a ratio of at least
1.15 to 1.0. The EPA granted limited
approval of the Commonwealth’s NSR
program on December 9, 1997 (62 FR
64722). EPA’s sole reason for granting
limited approval rather than full
approval of Pennsylvania’s regulations
was that they do not contain certain
restrictions on the use of emission
reductions from the shutdown and
curtailment of existing sources or units
as NSR offsets. These restrictions only
apply in nonattainment areas without
an approved attainment demonstration
(see 40 CFR part 51.165(a)(ii)(C)). The
only portion of the Commonwealth



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001 /Proposed Rules

29273

where an attainment demonstration is
still required, and has yet to be
approved, is the Pennsylvania portion of
the Philadelphia-Wilmington-Trenton
severe ozone nonattainment area
(consisting of Philadelphia, Delaware,
Chester, Montgomery, and Bucks
counties). Therefore, EPA is also
proposing to convert its limited
approval of Pennsylvania’s NSR
program to full approval for the entire
Commonwealth, with the exception of
the Pennsylvania portion of the
Philadelphia-Wilmington-Trenton
severe ozone nonattainment area where
it shall, for the time being, retain its
limited approval status.

Section 176 Conformity
Requirements. Section 176(c) of the
CAA requires states to establish criteria
and procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirements to
determine conformity applies to
transportation plans, programs and
projects developed, funded or approved,
under title 23 U.S.C. of the Federal
Transit Act (“‘transportation
conformity”), as well as to all other
Federally supported or funded projects
(“general conformity”). Section 176
further provides that state conformity
revisions must be consistent with
Federal conformity regulations that the
CAA required the EPA to promulgate.
The EPA believes it is reasonable to
interpret the conformity requirements as
not applying for purposes of evaluating
the redesignation request under section
107(d). The rationale for this is based on
a combination of two factors. First, the
requirement to submit SIP revisions, to
comply with the conformity provision
of the CAA continues to apply to areas
after redesignation to attainment, since
such areas would be subject to a section
175A maintenance plan. Second, EPA’s
Federal conformity rules require the
performance of conformity analyses in
the absence of Federally approved state
rules. Therefore, because areas are
subject to the conformity requirements
regardless of whether they are
redesignated to attainment and must
implement conformity under Federal
rules if state rules are not yet approved,
the EPA believes it is reasonable to view
these requirements as not applying for
purposes of evaluating a redesignation
request. Consequently, EPA may
approve the ozone redesignation request
for the Pittsburgh area without a fully
approved conformity SIP. See Detroit,
Michigan, carbon monoxide
redesignation published on June 30,
1999 (64 FR 35017), Cleveland-Akron-
Lorain ozone redesignation published

on May 7, 1996 (61 FR 20458), and
Tampa, Florida, published on December
7,1995 (60 FR 52748). EPA did approve
the Commonwealth’s general conformity
SIP on September 29, 1997 (62 FR
50870).

By proposing approval of the
maintenance plan for the Pittsburgh
area, EPA is also proposing to approve
the Motor Vehicle Emission Budgets
(MVEB) contained in that plan adequate
for maintenance of the ozone NAAQS.
Upon the effective date of the final
approval of the maintenance plan for
the Pittsburgh area, the MVEB’s for both
VOC and NOx contained in the plan
shall be the applicable budgets that
must be used for purposes of
demonstrating transportation
conformity. These budgets shall replace
the VOC budget of the 15% plan and the
so-called “NOx Build/No Build Test”
currently being used to demonstrate
transportation conformity in the
Pittsburgh area.

Subpart 2 Section 182 Requirements.
The Pittsburgh area is classified as
moderate ozone nonattainment;
therefore part D, subpart 2 section
182(b) requirements apply. In
accordance with the September 17, 1993
EPA guidance memorandum, the
requirements which came due prior to
the submission of the request to
redesignate the area must be fully
approved into the SIP before or at the
time of the request to redesignate the
area to attainment. Those requirements
are discussed below:

1990 Base Year Inventory. The 1990
base year emission inventory was due
on November 15, 1992. PADEP
submitted the 1990 base year emission
inventory on March 22, 1996 and later
supplemented it on February 18, 1997.
Today, EPA is proposing approval of the
1990 base year NOx inventory for the
Pittsburgh area submitted by the
Commonwealth on March 22, 1996 and
supplemented on February 18, 1997.
Please note that EPA converted its
January 14, 1998 (63 FR 2147)
conditional approval of the VOC base
year inventory to a full approval on
April 3, 2001 (66 FR 17634).

Periodic Emission Inventory. Periodic
inventories were required to be
submitted on November 15, 1995 and
November 15, 1998, providing an
estimate of emissions for 1993 and 1996,
respectively. This inventory is not
considered a SIP requirement for the
Pittsburgh area, therefore they do not
need to be approved into the SIP.
Pennsylvania provided its most recent
estimates of emissions for 1999 in this
redesignation request and these
emissions are summarized in tables
provided later in this document.

Emission Statements. Pennsylvania
formally submitted an emissions
statement SIP on November 12, 1992
and EPA approved it on January 12,
1995 (60 FR 2881).

15% Plan. The 15% ROP plan for
VOC reductions was required to be
submitted by November 15, 1993, and,
therefore is applicable to the Pittsburgh-
Beaver Valley moderate ozone
nonattainment area. The
Commonwealth submitted a 15% plan
on March 22, 1996 and EPA granted a
conditional approval of the plan on
January 14, 1998 (63 FR 2147). PADEP
revised its 15 percent plan SIP on July
22,1998 in order to address the
conditions of the January 14, 1998
conditional approval. EPA removed the
conditional approval of the
Commonwealth’s 15 percent plan and
converted to a full approval on April 3,
2001 (66 FR 17634).

VOC and NOx RACT Requirements.
SIP revisions requiring reasonably
available control technology (RACT) for
three classes of VOC sources are
required under section 182(b)(2). The
categories are: (1) All sources covered
by a Control Technique Guideline (CTG)
document issued between November 15,
1990 and the date of attainment; (2) All
sources covered by a CTG issued prior
to November 15, 1990; (3) All other
major non-CTG rules were due by
November 15, 1992 and apply to the
Pennsylvania submittal. The
Pennsylvania SIP has approved RACT
regulations and requirements for all
sources and source categories covered
by the CTG’s. These are listed in
appendix A of the Technical Support
Document (TSD) prepared in support of
this proposed rulemaking. Copies of the
TSD are available, upon request, from
the EPA Regional Office listed in
ADDRESSES section of this document.

On February 4, 1994, PADEP
submitted a revision to its SIP to require
major sources of NOx and additional
major sources of VOC emissions (not
covered by a CTG) to implement RACT.
The February 4, 1994 submittal was
amended on May 3, 1994 to correct and
clarify certain presumptive NOx RACT
requirements. In the Pittsburgh area, a
major source of VOC is defined as one
having the potential to emit 50 tons per
year (tpy) or more, and a major source
of NOx is defined as one having the
potential to emit 100 tpy or more.
Pennsylvania’s RACT regulations
require sources, in the Pittsburgh area,
that have the potential to emit 50 tpy or
more of VOC and sources which have
the potential to emit 100 tpy or more of
NOx comply with RACT by May 31,
1995. The regulations contain
technology-based or operational
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“presumptive RACT emission
limitations” for certain major NOx
sources. For other major NOx sources,
and all major non-CTG VOC sources
(not otherwise already subject to RACT
under the Pennsylvania SIP), the
regulations contain a “generic” RACT
provision. A generic RACT regulation is
one that does not, itself, specifically
define RACT for a source or source
categories but instead allows for case-
by-case RACT determinations. The
generic provisions of Pennsylvania’s
regulations allow for PADEP to make
case-by-case RACT determinations that
are then to be submitted to EPA as
revisions to the Pennsylvania SIP.

On March 23, 1998 EPA granted
conditional limited approval to the
Commonwealth’s generic VOC and NOx
RACT regulations (63 FR 13789). In that
action, EPA stated that the conditions of
its approval would be satisfied once the
Commonwealth either (1) certifies that it
has submitted case-by-case RACT
proposals for all sources subject to the
RACT requirements currently known to
PADEP; or (2) demonstrate that the
emissions from any remaining subject
sources represent a de minimis level of
emissions as defined in the March 23,
1998 rulemaking. On April 22, 1999, the
PADEP made the required submittal to
EPA certifying that it had met the terms
and conditions imposed by EPA in its
March 23, 1998 conditional limited
approval of its VOC and NOx RACT
regulations by submitting 485 case-by-
case VOC/NOx RACT determinations as
SIP revisions and making the
demonstration described as condition 2,
above. EPA determined that
Pennsylvania’s April 22, 1999 submittal
satisfies the conditions imposed in its
conditional limited approval published
on March 23, 1998. On May 3, 2001 (66
FR 22123), EPA published a rulemaking
action removing the conditional status
of its approval of the Commonwealth’s
generic VOC and NOx RACT regulations
on a statewide basis. The regulation
currently retains its limited approval
status. Once EPA has approved the case-
by-case RACT determinations submitted
by PADEP for subject sources located in
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
Counties, the limited approval of
Pennsylvania’s generic VOC and NOx
RACT regulations shall convert to a full
approval for the Pittsburgh area. Final
action by EPA to approve the
redesignation of the Pittsburgh area
from nonattainment to attainment may
occur only after the Pennsylvania’s
generic VOC and NOx RACT regulations
are fully approved for that area.

It should be noted that the
Commonwealth has adopted and is

implementing additional “post RACT
requirements” to reduce seasonal NOx
emissions in the form of a NOx cap and
trade regulation, 25 Pa Code Chapters
121 and 123, based upon a model rule
developed by the States in the Ozone
Transport Region. That rule’s
compliance date is May 1999. That
regulation was approved as SIP revision
on June 6, 2000 (65 FR 35842).
Pennsylvania has also adopted
regulations to satisfy Phase I of the NOx
SIP call and submitted those regulations
to EPA for SIP approval. Publication of
EPA’s rulemaking action on the
Commonwealth’s NOx SIP call rule SIP
submittal will appear in the Federal
Register in the near future.

Stage II Vapor Recovery. Section
182(b)(3) requires states to submit Stage
I rules no later than November 15,
1992. The Pennsylvania Stage II rules
were submitted as a SIP revision on
March 4, 1992. The SIP was
supplemented on October 16, 1995. EPA
approved the Stage II program for the
Commonwealth of Pennsylvania on
December 13, 1995 (60 FR 63940).

Enhanced Vehicle Inspection and
Maintenance (I/M). Pennsylvania
submitted its enhanced I/M SIP to EPA
on March 22, 1996. EPA granted
conditional interim approval of the
Commonwealth’s enhanced I/M SIP on
January 28, 1997. EPA granted full
approval of the Commonwealth’s
enhanced I/M program on June 17, 1999
(64 FR 32411).

3. The Improvement in Air Quality Must
Be Due to Permanent and Enforceable
Reductions in Emissions

The improvement in air quality must
be due to permanent and enforceable
reductions in emissions resulting from
the SIP, Federal Measures, and other
state adopted measures. The
improvement in air quality in the
Pittsburgh area is due to emissions
reductions from reductions in point,
stationary, area, and mobile sources.
Point source reductions are due to
implementation of RACT, additional
NOx controls, 111(d) plans and National
Emission Standards for Hazardous Air
Pollutants (NESHAPS) which reduce
VOCs, Prevention of Significant
Deterioration (PSD), and NSR.
Additional stationary area source
controls were implemented for the
following categories: Automobile
refinish coatings, consumer products,
architectural and industrial
maintenance coatings, wood furniture
coatings, aircraft surface coating, marine
surface coating, metal furniture coating,
municipal solid waste landfills,
treatment storage and disposal facilities,
and Stage II vapor recovery. Several

programs were implemented to reduce
highway vehicle emissions, such as the
Federal Motor Vehicle Control Program
(FMVCP), a Pittsburgh-specific
summertime gasoline 7.8 psi volatility
limit, and enhanced I/M. Nonroad
source programs include Federal rules
for large and small compression-ignition
engines, small spark-ignition engines,
and recreation spark-ignition marine
engines.

Pennsylvania has satisfied the criteria
of section 107(d)(3)(E) that the
improvement in air quality must be due
to permanent and enforceable
reductions in emissions resulting from
the SIP, Federal Measures, and other
state adopted measures.

4. The Area Must Have a Fully
Approved Maintenance Plan Meeting
the Requirements of Section 175A

Section 175A of the CAA sets for the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. The
maintenance plan is a SIP revision
which provides for maintenance of the
relevant NAAQS in the area for at least
10 years after redesignation. The EPA
memorandum, dated September 4, 1992
from John Calcagni, provides additional
guidance on the required content of a
maintenance plan. An ozone
maintenance plan should address the
following five areas: the attainment
emissions inventory, maintenance
demonstration, monitoring network,
verification of continued attainment and
a contingency plan. The attainment
emissions inventory identifies the
emissions level in the area which is
sufficient to attain the 1-hour ozone
NAAQS, and includes emissions during
the time period which had no
monitored violations. Maintenance is
demonstrated by showing that future
emissions will not exceed the level
established by the attainment inventory.
Provisions for continued operation of an
appropriate air quality monitoring
network are to be included in the
maintenance plan. The state must show
how it will track and verify the progress
of the maintenance plan. Finally, the
potential contingency measures ensure
prompt correction of any violation of
the ozone standard.

The PADEP included a 1999
emissions inventory as the attainment
inventory. The maintenance plan
provides emissions estimates from 1990
to 2011 for VOCs and NOx (see Tables
1 and 2, below). The emissions in the
Pittsburgh area are projected to decrease
from the 1999 levels. The results of the
analysis show that the Pittsburgh area is
expected to maintain the air quality
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standard for at least 10 years into the
future after redesignation.
TABLE 1.—VOC EMISSIONS FROM 1999 1O 2011 IN THE PITTSBURGH AREA
: 1999 2007 2011
Major source category attainment projected projected
POINT SOUICES ...ttt a e h e h bt b et e ket e bt e s b bt e bt eebb e be e sae e e be e eaneenbee e 34 36 38
SEALIONAIY AFBA SOUITES .....ueiieitiiieeteee ettt e ettt e e s et e e ettt e e asbeeeaasbeeesnbeeeaabeeeaabbeeeeabbeeeaasseeeaanseeesbnneesabeneeanes 130 136 142
HIGhWAY VENICIES ...ttt et b e s e e b e nteeee 110 98 102
NONroad ENGINES/VENICIES .......eiiiiiiee ettt e et e e e e e s e e e snre e e sannas 64 42 37
1o = LT T O TP VPPV USRPTURRTRUROPN 338 313 319
TABLE 2.—NOx EMISSIONS FROM 1999 TO 2011 IN THE PITTSBURGH AREA
. 1999 2007 2011
Major source category attainment projected projected
POINE SOUICES ...ttt et e ekttt e e bttt e e be e e e aE e e e e s b e e e e s et e e e nne e e e nbe e e eanreeesnnreeennnnas 282 199 199
Stationary Area Sources 10 10 10
HIGNWAY VERNICIES ...ttt et e s bt e e e b e e e e s b e e e enr e e e sanreeennnnas 171 129 115
NONroad ENGINES/VENICIES .....cc.uiiiiiiiiiei ettt 75 67 60
1o = PSSRSO 538 405 384

The Commonwealth’s plan commits
to continue the operation of the
monitors in the area in accordance with
40 CFR part 58. The Commonwealth’s
plan also states that it will track
maintenance by reviewing the air
quality and emissions data during the
maintenance period. As stated earlier,
the plan also includes motor vehicle
emission budgets to be used for
transportation conformity purposes for
the Pittsburgh area upon the effective
date of the final approval of the
maintenance plan.

The contingency plan for the
Pittsburgh area consists of attainment
tracking and contingency measures to be
implemented in the event that a
violation of the ozone NAAQS occurs in
the Pittsburgh area. Two measures of
attainment tracking will be utilized in
the Pittsburgh area: (1) air quality
monitoring using the existing ozone
monitoring network, and (2) inventory
updates on a regular schedule.
Stationary, mobile, and area source
inventories will be updated a minimum
of once every three years beginning in
2002. The inventories will be assessed
by comparison with the 1999
maintenance inventory to ensure that
the emissions do not exceed the
attainment year inventory by more than
10 percent. The Commonwealth will
develop periodic emissions inventories
(every 3 years) beginning in 2002 and
will evaluate these inventories relative
to the 1999 baseline to assess whether
further controls are needed.

The contingency measures included
in the plan to be considered for
implementation for the Pittsburgh area

are four VOC model rules currently
being considered as additional measures
for the Philadelphia Ozone
Nonattainment area. The rules are part
of a recent Memorandum of
Understanding (MOU) and resolutions
signed on March 28, 2001 by the
member states of the Ozone Transport
Commission (OTC). The VOC rules
under consideration have the potential
to reduce emissions from consumer
products, portable fuel containers,
architectural and industrial
Maintenance coatings, and solvent
cleaning operations.

The Commonwealth’s submittal
adequately addresses the five basic
components which comprise a
maintenance plan (attainment
inventory, maintenance demonstration,
monitoring network, verification of
continued attainment, and a
contingency plan) and therefore,
satisfies the maintenance plan
requirement of section 107(d)(3)(E).

The CAA section 175A(b) also
requires the PADEP to submit a revision
of the SIP eight years after the original
redesignation request is approved to
provide for maintenance of the NAAQS
for an additional 10 years following the
first 10-year period. The Commonwealth
recognizes that it is required to submit
such a SIP revision 8 years after this
request and maintenance plan are
approved.

Proposed Actions

EPA is proposing to redesignate the
Pittsburgh area from nonattainment to
attainment of the 1-hour ozone NAAQS
and is proposing to approve the

maintenance plan submitted by the
Commonwealth on April 9, 2001. By
proposing approval of the Pittsburgh
area maintenance plan, EPA is also
proposing to approve the MVEBs
contained in that plan as adequate for
maintenance of the ozone NAAQS and
for transportation conformity purposes.
EPA is also proposing to approve the
1990 NOx base year emissions
inventory. EPA is also proposing to
convert its limited approval of
Pennsylvania’s NSR program to a full
approval for the entire Commonwealth,
with the exception of the Philadelphia
area where it will retain its limited
approval status. Final action by EPA to
approve the redesignation of the
Pittsburgh area from nonattainment to
attainment may occur only after the
Pennsylvania’s generic VOC and NOx
RACT regulations are fully approved for
that area.

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA Regional office
listed in the ADDRESSES section of this
document. Interested parties should
submit comments by June 29, 2001. All
interested parties are advised to submit
comments at this time as EPA does not
intend to extend this comment period or
to institute a second comment period.

This redesignation is being proposed
under a procedure called parallel
processing, whereby EPA proposes
rulemaking action concurrently with the
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state’s procedures for amending its
regulations. If the proposed
maintenance plan is substantially
changed in areas other than those
identified in this notice, EPA will
evaluate those changes and may publish
another notice of proposed rulemaking.
If no substantial changes are made other
than those areas cited in this notice,
Pennsylvania will publish a Final
Rulemaking Notice on the revisions.
The final rulemaking action by EPA will
occur only after the SIP revision has
been adopted by Pennsylvania and
submitted formally to EPA for
incorporation into the SIP.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. This action merely proposes to
approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed redesignation and associated
maintenance plan will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4). This rule
also does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed redesignation
and associated maintenance plan also
are not subject to Executive Order 13045

(62 FR 19885, April 23, 1997), because
it is not economically significant. In
reviewing SIP submissions, EPA’s role
is to approve state choices, provided
that they meet the criteria of the Clean
Air Act. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
““Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

This proposed redesignation of the
Pittsburgh area from nonattainment to
attainment for the 1-hour ozone NAAQS
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 21, 2001
Thomas C. Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 01-13513 Filed 5-29-01; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 010509116-116-01; I.D.
042301B]

RIN 0648—-A087

Fisheries off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Restrictions on
Frequency of Limited Entry Permit
Transfers

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes a rule that
would revise restrictions on the
frequency and timing of limited entry
permit transfers and would clarify
NMFS regulatory requirements for
transferring limited entry permits. This
proposed rule would also update and
clarify limited entry program
regulations so that they are more
readable for the public. This action is
intended to propose revisions to the
limited entry permit regulations that
would better address the needs of the
small businesses participating in the
Pacific Coast groundfish limited entry
fishery.

DATES: Comments must be submitted in
writing by June 19, 2001.

ADDRESSES: Send comments to Donna
Darm, Acting Administrator, Northwest
Region, (Regional Administrator) NMFS,
7600 Sand Point Way NE., Seattle, WA
98115; or Rebecca Lent, Administrator,
Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802-4213. Copies of the
environmental assessment/regulatory
impact review (EA/RIR) for this action
are available from Donald Mclsaac,
Executive Director, Pacific Fishery
Management Council (Council), 2130
SW Fifth Avenue, Suite 224, Portland,
OR 97201.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier or Kevin Ford
(Northwest Region, NMFS), phone: 206—
526—6140; fax: 206-526—6736 and; e-
mail: Yvonne.dereynier@noaa.gov,
kevin.ford@noaa.gov or Svein Fougner
(Southwest Region, NMFS) phone: 562—
980—4000; fax: 562—980-4047 and; e-
mail: svein.fougner@noaa.gov.

SUPPLEMENTARY INFORMATION:



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001 /Proposed Rules

29277

Electronic Access

This Federal Register document is
also accessible via the Internet at the
website of the Office of the Federal
Register: http://www.access.gpo.gov/su-
docs/aces/aces140.html.

Pacific Coast Groundfish Fishery

This proposed rule would revise the
Pacific Coast groundfish fishery limited
entry program regulations at 50 CFR
part 660 to modify the restriction on
frequency and timing of limited entry
permit transfers and to update and re-
organize the regulations in a manner
that is consistent with current NMFS
permitting activities and practices. Re-
organizing limited entry program
regulations would not change the effect
or intent of the regulations. This
proposed rule is based on
recommendations of the Council,
operating under the authority of the
Pacific Coast Groundfish Fishery
Management Plan (FMP) and the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The
background and rationale for the
Council’s recommendations are
summarized here. Further detail appears
in the EA/RIR prepared by NMFS for
this action.

Background

Vessel participation in Pacific Coast
groundfish fisheries is constrained in
part by a limited entry permit program
initially implemented in 1994. Limited
entry permits were issued to vessels
meeting minimum groundfish landings
requirements with trawl, longline, or
pot gear during a 1984 through 1988
window period.

Since the implementation of the
limited entry program, the Council has
made several program changes to further
constrain effort in the fleet, including
permit combination requirements for
larger vessels participating in the fishery
and further access limitation for fixed
gear vessels targeting sablefish. In 1998,
the Council introduced another measure
intended to constrain fishing effort, a
limitation on the frequency of permit
transfers to once every 12 months. The
Council also recommended restricting
the effectiveness of a permit transfer to
the first day of the cumulative limit
period following the date of the transfer,
to prevent more than one vessel from
using that permit during a single period.

Individual vessels do not participate
in the groundfish fishery every day of
the year. However, with unlimited
permit transfers allowed, a vessel might
transfer its permit to another vessel
when the original vessel is participating

in another fishery or when it is
undergoing routine maintenance. When
unlimited transfers were allowed, effort
in the fishery expanded beyond effort
levels expected from the number of
limited entry permits issued. Therefore,
to constrain effort, the Council
recommended that a permit could be
transferred only once every 12 months.

Under current regulations, a vessel is
limited to harvesting a specific amount
of groundfish per cumulative limit
period (generally 1 or 2 months). If a
permit could be transferred to a
different vessel in the middle of the
cumulative limit period, two vessels
could each harvest a cumulative limit,
doubling the effort otherwise expected
from that permit. Restricting the transfer
of permits to the first day of a
cumulative limit period was intended to
prevent more than one vessel from using
a permit to harvest groundfish
cumulative limits during a single
cumulative limit period. NMFS
implemented the Council’s
recommendations on restricting permit
transfers on June 25, 1998 (63 FR
34606).

At its September and November 2000
meetings, the Council reconsidered
these transfer restrictions and
considered the need to revise and clarify
other existing permit regulations. While
the Council continued to support
restricting the frequency and timing of
permit transfers, it wanted to find a way
to increase regulatory flexibility for
permit holders without losing the
benefits from the limitations on the
number of vessels that may be attached
to a permit in any 1-year or cumulative
limit period. To provide this flexibility,
the Council recommended restricting
the frequency of limited entry permit
transfers to once per calendar year,
rather than once every 12 months. The
Council also recommended a slight
modification to permit transfer
regulations, to clarify that permit
transfers will be effective no sooner than
the first day of a cumulative limit period
after the signed permit transfer form and
the original permit are submitted to the
agency. This change would give an
owner enough time to complete the
application package, even if the owner
does not have all necessary documents
before the start of the cumulative limit
period. This change would still ensure
that the permit cannot be used by two
vessels during the same cumulative
limit period.

Since the transfer rule’s
implementation in 1998, the restriction
on frequency and timing of limited
entry permit transfers has applied to
permit owners changing the vessel
registered to the permit and to permit

owners changing the name of the
person(s) owning or leading the permit
without changing the vessel registration.
This restriction has adversely affected
some permit-owning individuals,
corporations and partnerships. In recent
years, some entities owning limited
entry permits have merged, reorganized,
added a partner, or incorporated, but
have kept the permit on the same vessel.
Such transactions occur in the normal
course of business and do not affect
fishery participation levels, but are
counted against the one time transfer
rule. Any change in permit ownership
structure limited the permit owner from
making additional changes for a period
of 12 months, such as adding a new
vessel to the permit and/or leasing the
permit to another person or entity. In an
increasingly uncertain and depressed
fisheries business environment, permit
holders need greater latitude in using
their permits where that flexibility will
achieve the original purpose of the
regulation.

When NMFS learned that the Council
was considering changes to the limited
entry permit regulations, the agency
asked for a Council recommendation for
NMFS to revise and clarify the overall
limited entry program regulations. Since
the 1994 implementation of the limited
entry program, the Council has
recommended numerous regulatory
revisions in keeping with the changing
needs of the fishery. With each change
to the management of the limited entry
program, NMFS has revised the
appropriate portions of the permit
regulations at 50 CFR 660.333 through
660.341. Over time, these revisions,
additions and deletions have resulted in
a somewhat confusing and convoluted
set of limited entry program regulations.

This proposed rule would modify the
limited entry program regulations to
remove outdated provisions, rearrange
and clarify currently applicable
regulations into a more readable and
user-friendly format, and incorporate
the new Council recommendations on
the frequency and timing of permit
transfers. Clarifications of existing
requirements include: revising the
definition of “lessee” to specify that
lessees do not have the right to transfer
permits; revising the prohibition against
operating a limited entry vessel without
a limited entry permit so that the
prohibition is clear without needing
reference to other regulations;
rearranging the limited entry program
regulations into a more logical format;
removing permit regulations that deal
with permit applications that are no
longer accepted; and clarifying
documentation needs for the different
permit action requests that permit
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owners make to the Fisheries Permits
Office.

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities as follows:

A fish-harvesting business is considered a
“small”” business by the SBA if it has annual
receipts not in excess of $3.0 million. It is the
limited entry fleet that would be affected by
this action, and almost all limited entry
permit holders are considered small
businesses under SBA standards. Overall,
this is a minor action that increases business
flexibility for limited entry permit holders.
This action is not expected to have any
negative effect, and would positively benefit
limited entry permit holders by: allowing
them the flexibility to plan permit transfers
in accordance with changes in seasonal
management; improving the clarity and
usability of limited entry permit regulations;
and increasing their flexibility in making
changes and corrections in permit ownership
documentation.

As a result, a regulatory flexibility
analysis was not prepared.

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: May 21, 2001.
William T. Hogarth,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is proposed
to be amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §660.302, the definition for
“Permit lessee” is revised to read as
follows:

§660.302 Definitions.
* * * * *

Permit lessee means a person who has
the right to possess and use a limited
entry permit for a designated period of
time, with reversion of those rights to
the permit owner. A permit lessee does

not have the right to transfer a permit
or change the ownership of the permit.
* * * * *

3.In §660.306, paragraph (n) is
revised to read as follows:

§660.306 Prohibitions.

* * * * *

(n) Fail to carry onboard a vessel the
limited entry permit registered for use
with that vessel, if a limited entry
permit is registered for use with that
vessel.

* * * * *

4. Sections 660.333 through 660.335
are revised to read as follows:

§660.333 Limited entry fishery—eligibility
and registration.

(a) General. In order for a vessel to
participate in the limited entry fishery,
the vessel owner must hold (by
ownership or lease) a limited entry
permit and, through SFD, must register
that permit for use with his/her vessel.
When participating in the limited entry
fishery, a vessel is authorized to fish
with the gear type endorsed on the
limited entry permit registered for use
with that vessel. There are three types
of gear endorsements: trawl, longline,
and pot (or trap). A sablefish
endorsement is also required for a vessel
to participate in the regular and/or mop-
up seasons for the nontrawl, limited
entry sablefish fishery, north of 36° N.
lat. A limited entry permit confers a
privilege of participating in the Pacific
Coast limited entry groundfish fishery
in accordance with Federal regulations
in 50 CFR part 660.

(b) Eligibility. Only a person eligible
to own a documented vessel under the
terms of 46 U.S.C. 12102(a) may be
issued or may hold a limited entry
permit.

(c) Registration. Limited entry permits
will normally be registered for use with
a particular vessel at the time the permit
is issued, renewed, transferred, or
replaced. If the permit will be used with
a vessel other than the one registered on
the permit, the permit owner must
register that permit for use with the new
vessel through the SFD. The reissued
permit must be placed on board the new
vessel in order for the vessel to
participate in the limited entry fishery.

(1) Registration of a permit to be used
with a new vessel will take effect no
earlier than the first day of the next
major limited entry cumulative limit
period following the date of submission
of the transfer form and the original
permit.

(2) The major limited entry
cumulative limit periods will be
announced in the Federal Register each

year with the annual specifications and
management measures, or with routine
management measures when the
cumulative limit periods are changed.

(d) Limited entry permits indivisible.
Limited entry permits may not be
divided for use by more than one vessel.

(e) Initial decisions. SFD will make
initial decisions regarding permit
endorsements, renewal, replacement,
and change in vessel registration. SFD
will notify the permit holder in writing
with an explanation of any decision to
deny a permit endorsement, renewal,
replacement, or change in vessel
registration. The SFD will decline to act
on an application for permit
endorsement, renewal, transfer,
replacement, or registration of a limited
entry permit if the permit is subject to
sanction provisions of the Magnuson-
Stevens Act at 16 U.S.C. 1858(a) and
implementing regulations at 15 CFR part
904, subpart D, apply.

§660.334 Limited entry permits—
Endorsements.

(a) “A” endorsement. A limited entry
permit with an “A” endorsement
entitles the holder to participate in the
limited entry fishery for all groundfish
species with the type(s) of limited entry
gear specified in the endorsement,
except for sablefish harvested north of
36° N. lat. during times and with gears
for which a sablefish endorsement is
required. See paragraph (d) of this
section for provisions on sablefish
endorsement requirements. An “A”
endorsement is transferable with the
limited entry permit to another person,
or to a different vessel under the same
ownership under § 660.335. An “A”
endorsement expires on failure to renew
the limited entry permit to which it is
affixed

(b) Gear endorsements. There are
three types of gear endorsements: trawl,
longline and pot (trap). When limited
entry permits were first issued, some
vessel owners qualified for more than
one type of gear endorsement based on
the landings history of their vessels.
Each limited entry permit has one or
more gear endorsements. Gear
endorsement(s) assigned to the permit at
the time of issuance will be permanent
and shall not be modified. While
participating in the limited entry
fishery, the vessel registered to the
limited entry permit is authorized to
fish with the gear(s) endorsed on the
permit. During the limited entry fishery,
permit holders may also fish with open
access gear; except that during a period
when the limited entry fixed gear
sablefish fishery is restricted to those
vessels with sablefish endorsements,
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permit holders may not fish for sablefish
with open access gear.

(c) Vessel size endorsements—

(1) General. Each limited entry permit
will be endorsed with the LOA for the
size of the vessel that initially qualified
for the permit, except:

(i) If the permit is registered for use
with a trawl vessel that is more than 5
ft (1.52 m) shorter than the size for
which the permit is endorsed, it will be
endorsed for the size of the smaller
vessel.

(ii) When permits are combined into
one permit to be registered for use with
a vessel requiring a larger size
endorsement, the new permit will be
endorsed for the size that results from
the combination of the permits as
described in paragraph (c)(2)(iii) of this
section.

(2) Limitations of size
endorsements—(i) A limited entry
permit endorsed only for gear other than
trawl gear may be registered for use with
a vessel up to 5 ft (1.52 m) longer than,
the same length as, or any length shorter
than, the size endorsed on the existing
permit without requiring a combination
of permits under § 660.335(b) or a
change in the size endorsement.

(ii) A limited entry permit endorsed
for trawl gear may be registered for use
with a vessel between 5 ft (1.52 m)
shorter and 5 ft (1.52 m) longer than the
size endorsed on the existing permit
without requiring a combination of
permits under § 660.335(b) or a change
in the size endorsement under
paragraph (c)(1)(i) of this section.

(ii1) The vessel harvest capacity rating
for each of the permits being combined
is that indicated in Table 2 of this part
for the LOA (in feet) endorsed on the
respective limited entry permit. Harvest
capacity ratings for fractions of a foot in
vessel length will be determined by
multiplying the fraction of a foot in
vessel length by the difference in the
two ratings assigned to the nearest
integers of vessel length. The length
rating for the combined permit is that
indicated for the sum of the vessel
harvest capacity ratings for each permit
being combined. If that sum falls
between the sums for two adjacent
lengths on Table 2 of this part, the
length rating shall be the higher length.

(5) Sablefish endorsement and tier
assignment—(1) General Participation in
the limited entry fixed gear sablefish
fishery during the “regular” or “mop-
up” season described in § 660.323
(a)(2)(iii) and (v) north of 36° N. lat.,
requires that an owner of a vessel hold
a limited entry permit, registered for use
with that vessel, with a longline or trap
(or pot) endorsement and a sablefish
endorsement. During a period when the

limited entry sablefish fishery is
restricted to those limited entry vessels
with sablefish endorsements, a vessel
with a longline or pot limited entry
permit but without a sablefish
endorsement, cannot be used to harvest
sablefish in the open access fishery,
even with open access gear. Limited
entry permits with sablefish
endorsements are assigned to one of
three different cumulative trip limit
tiers, based on the qualifying catch
history of the permit.

(i) A sablefish endorsement with a tier
assignment will be affixed to the permit
and will remain valid when the permit
is transferred.

(ii) A sablefish endorsement and its
associated tier assignment are not
separable from the limited entry permit,
and therefore may not be transferred
separately from the limited entry
permit.

(2) Issuance process for sablefish
endorsements and tier assignments. (i)
No new applications for sablefish
endorsements will be accepted after
November 30, 1998.

(ii) The SFD will notify each owner of
a limited entry permit with a sablefish
endorsement, by letter of qualification
status, of the tier assignment for which
his or her permit qualifies, as indicated
by PacFIN records. The SFD will also
send to the permit owner a tier
assignment certificate.

(i11) If a permit owner believes there
is sufficient evidence to show that his
or her permit qualifies for a different tier
than that listed in the letter of
qualification status, that permit owner
must, within 30 days of the issuance of
the SFD’s letter of qualification status,
submit information to the SFD to
demonstrate that the permit qualifies for
a different tier. Section 660.333(d) sets
out the relevant evidentiary standards
and burden of proof.

(iv) After review of the evidence
submitted under paragraph (d)(2) of this
section, and any additional information
the SFD finds to be relevant, the SFD
will issue a letter of determination
notifying a permit owner of whether the
evidence submitted is sufficient to alter
the initial tier assignment. If the SFD
determines the permit qualifies for a
different tier, the permit owner will be
issued a revised tier assignment
certificate once the initial certificate is
returned to the SFD for processing.

(v) If a permit owner chooses to file
an appeal of the determination under
paragraph (d)(3) of this section, the
appeal must be filed with the Regional
Administrator within 30 days of the
issuance of the letter of determination
(at paragraph (d)(3) of this section). The
appeal must be in writing and must

allege facts or circumstances, and
include evidence demonstrating why
the permit qualifies for a different tier
assignment. The appeal of a denial of an
application for a different tier
assignment will not be referred to the
Council for a recommendation under

§ 660.340(e).

(vi) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 30 days of receipt of the appeal.
The Regional Administrator’s decision
is the final administrative decision of
the Department of Commerce as of the
date of the decision.

(e) Endorsement restrictions. “A”
endorsements, gear endorsements,
sablefish endorsements, and sablefish
tier assignments may not be transferred
separately from the limited entry
permit.

§660.335 Limited entry permits— renewal,
combination, change of permit ownership
or permit holdership, and transfer.

(a) Renewal of limited entry permits
and gear endorsements. (1) Limited
entry permits expire at the end of each
calendar year, and must be renewed
between October 1 and November 30 of
each year in order to remain in force the
following year.

(2) Notification to renew limited entry
permits will be issued by SFD prior to
September 1 each year to the most
recent address of the permit owner. The
permit owner shall provide SFD with
notice of any address change within 15
days of the change.

(3) Limited entry permit renewal
requests received in SFD between
November 30 and December 31 will be
effective on the date that the renewal is
approved. A limited entry permit that is
allowed to expire will not be renewed
unless the permit owner requests
reissuance by March 31 of the following
year and the SFD determines that failure
to renew was proximately caused by
illness, injury, or death of the permit
owner.

(b) Combining limited entry permits.
Two or more limited entry permits with
“A” gear endorsements for the same
type of limited entry gear may be
combined and reissued as a single
permit with a larger size endorsement as
described in § 660.334(c)(2)(iii). With
respect to permits endorsed for
nontrawl limited entry gear, a sablefish
endorsement will be issued for the new
permit only if all of the permits being
combined have sablefish endorsements.
If two or more permits with sablefish
endorsements are combined, the new
permit will receive the same tier
assignment as the tier with the largest
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cumulative landings limit of the permits
being combined.

(c) Changes in permit ownership and
permit holder—(1) General. The permit
owner may convey the limited entry
permit to a different person. The new
permit owner will not be authorized to
use the permit until the change in
permit ownership has been registered
with and approved by the SFD. If the
listing of the permit holder changes
from one person to a different person,
but the vessel registration remains the
same on a permit, the permit owner
shall submit to SFD an application
requesting a change in a permit holder
(i.e., lessee of permit). Such applications
shall be made to SFD in advance of the
date the permit holder wishes to
participate in the limited entry fishery.
Permit holders cannot expect to have
their applications approved
immediately upon submission.

(2) Effective date. The change in
ownership of the permit or change in
the permit holder will be effective on
the day the change is approved by SFD,
unless there is a concurrent change in
the vessel registered to the permit.
Requirements for changing the vessel
registered to the permit are described at
paragraph (d) of this section.

(d) Changes in vessel registration—
transfer of limited entry permits and
gear endorsements—(1) General. A
permit may not be used with any vessel
other than the vessel registered to that
permit. For purposes of this section, a
permit transfer occurs when, through
SFD, a permit owner registers a limited
entry permit for use with a new vessel.
Permit transfer applications must be
submitted to SFD with the appropriate
documentation described at paragraph
(e) of this section. Upon receipt of a
complete application, and following
review and approval of the application,
the SFD will reissue the permit
registered to the new vessel.

(2) Application. A complete
application must be submitted to SFD in
order for SFD to review and approve a
change in vessel registration. At a
minimum, permit owners seeking to
transfer a limited entry permit shall
submit to SFD a signed application form
and his/her current limited entry permit
before the first day of the cumulative
limit period in which they wish to
participate. If a permit owner provides
a signed application and current limited
entry permit after the first day of a
cumulative limit period, the permit will
not be effective until the succeeding
cumulative limit period. SFD will not
approve a change in vessel registration
(transfer) until it receives a complete
application, the existing permit, a

current copy of the USCG 1270, and
other required documentation.

(3) Effective date. Changes in vessel
registration on permits will take effect
no sooner than the first day of the next
major limited entry cumulative limit
period following the date that SFD
receives the signed permit transfer form
and the original limited entry permit.
Transfers of permits designated as
participating in the “B”’ platoon will
become effective no sooner than the first
day of the next “B” platoon major
limited entry cumulative limit period
following the date that SFD receives the
signed permit transfer form and the
original limited entry permit. No
transfer is effective until the limited
entry permit has been reissued as
registered with the new vessel and the
permit is in the possession of the new
permit holder.

(e) Restriction on frequency of
transfers. Limited entry permits may not
be registered for use with a different
vessel (transfer) more than once per
calendar year, except in cases of death
of a permit holder or if the permitted
vessel is totally lost as defined in
§660.302. The exception for death of a
permit holder applies for a permit held
by a partnership or a corporation if the
person or persons holding at least 50
percent of the ownership interest in the
entity dies.

(1) A permit owner may designate the
vessel registration for a permit as
“unidentified”’, meaning that no vessel
has been identified as registered for use
with that permit. No vessel is
authorized to use a permit with the
vessel registration designated as
“unidentified”.

(2) When a permit owner requests that
the permit’s vessel registration be
designated as “unidentified”, the
transaction is not considered a
“transfer”” for purposes of this section.
Any subsequent request by a permit
owner to change from the
“unidentified” status of the permit in
order to register the permit with a
specific vessel will be considered a
change in vessel registration (transfer)
and subject to the restriction on
frequency and timing of changes in
vessel registration (transfer).

(f) Application and supplemental
documentation. Permit holders may
request a transfer (change in vessel
registration) and/or change in permit
ownership or permit holder by
submitting a complete application form.
In addition, a permit owner applying for
renewal, replacement, transfer, or
change of ownership or change of
permit holder of a limited entry permit
has the burden to submit evidence to
prove that qualification requirements

are met. The owner of a permit endorsed
for longline or trap (or pot) gear
applying for a tier assignment under
§660.334(d) has the burden to submit
evidence to prove that certain
qualification requirements are met. The
following evidentiary standards apply:

(1) For a request to change a vessel
registration and/or change in permit
ownership or permit holder, the permit
owner must provide SFD with a current
copy of the USCG Form 1270 for vessels
of 5 net tons or greater, or a current copy
of a state registration form for vessels
under 5 net tons.

(2) For a request to change the vessel
registration to a permit, the permit
holder must submit to SFD a current
marine survey conducted by a certified
marine surveyor in accordance with
USCG regulations to authenticate the
length overall of the vessel being newly
registered with the permit. Marine
surveys older than 3 years at the time
of the request for change in vessel
registration will not be considered
“current” marine surveys for purposes
of this requirement.

(3) For a request to change a permit’s
ownership where the current permit
owner is a corporation, partnership or
other business entity, the applicant
must provide to SFD a corporate
resolution that authorizes the
conveyance of the permit to a new
owner and which authorizes the
individual applicant to request the
conveyance on behalf of the
corporation, partnership, other business
entity.

(4) For a request to change a permit’s
ownership that is necessitated by the
death of the permit owner(s), the
individual(s) requesting conveyance of
the permit to a new owner must provide
SFD with a death certificate of the
permit owner(s) and appropriate legal
documentation that either: specifically
transfers the permit to a designated
individual(s); or, provides legal
authority to the transferor to convey the
permit ownership.

(5) For a request to change a permit’s
ownership that is necessitated by
divorce, the individual requesting the
change in permit ownership must
submit an executed divorce decree that
awards the permit to a designated
individual(s).

(6) Such other relevant, credible
documentation as the applicant may
submit, or the SFD or Regional
Administrator may request or acquire,
may also be considered.

(g) Application forms available.
Application forms for the change in
vessel registration (transfer) and change
of permit ownership or permit holder of
limited entry permits are available from
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the SFD (see Table 1, §600.502 of this
chapter for the address of the Regional
Administrator). Contents of the
application, and required supporting
documentation, are specified in the
application form.

(h) Records maintenance. The SFD
will maintain records of all limited
entry permits that have been issued,
renewed, transferred, registered, or
replaced.

§660.336 [Removed and reserved]

5. Section 660.336 is removed and
reserved.

6. Section 660.338 is revised to read
as follows:

§660.338 Limited entry permits— small
fleet.

(a) Small limited entry fisheries fleets
that are controlled by a local
government, were in existence as of July
11, 1991, and have negligible impacts
on the groundfish resource, may be
certified as consistent with the goals
and objectives of the limited entry
program and incorporated into the
limited entry fishery. Permits issued
under this subsection will be issued in
accordance with the standards and
procedures set out in the PCGFMP and
will carry the rights explained therein.

(b) A permit issued under this section
may be registered only to another vessel
that will continue to operate in the same

certified small fleet, provided that the
total number of vessels in the fleet does
not increase. A vessel may not use a
small fleet limited entry permit for
participation in the limited entry fishery
outside of authorized activities of the
small fleet for which that permit and
vessel have been designated.

7. Section 660.340 is revised to read
as follows:

§660.340 Limited entry permit appeals.

(a) Decisions on appeals of initial
decisions regarding issuance, renewal,
change in vessel registration, change in
permit owner or permit holder, and
endorsement upgrade, will be made by
the Regional Administrator.

(b) Appeals decisions shall be in
writing and shall state the reasons
therefor.

(c) Within 30 days of an initial
decision by the SFD denying issuance,
renewal, change in vessel registration,
change in permit owner or permit
holder, or endorsement upgrade, on the
terms requested by the applicant, an
appeal may be filed with the Regional
Administrator.

(d) The appeal must be in writing, and
must allege facts or circumstances to
show why the criteria in this subpart
have been met, or why an exception
should be granted.

(e) At the appellant’s discretion, the
appeal may be accompanied by a

request that the Regional Administrator
seek a recommendation from the
Council as to whether the appeal should
be granted. Such a request must contain
the appellant’s acknowledgment that the
confidentiality provisions of the
Magnuson-Stevens Act at 16 U.S.C.
1853(d) and part 600 of this chapter are
waived with respect to any information
supplied by the Regional Administrator
to the Council and its advisory bodies
for purposes of receiving the Council’s
recommendation on the appeal. In
responding to a request for a
recommendation on appeal, the Council
will apply the provisions of the
PCGFMP in making its recommendation
as to whether the appeal should be
granted.

(f) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 45 days of receipt of the appeal,
or, if a recommendation from the
Council is requested, within 45 days of
receiving the Council’s
recommendation. The Regional
Administrator’s decision is the final
administrative decision of the
Department as of the date of the
decision.

[FR Doc. 01-13525 Filed 5-29-01; 8:45 am)]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Rural Housing Service

Farm Service Agency

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCIES: Rural Housing Service, Farm
Service Agency, USDA.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the subject agencies’
intention to request an extension for a
currently approved information
collection in support of the programs for
7 CFR, part 1955, subpart B,
“Management of Property,” and 7 CFR,
part 1806, subpart A, ‘Real Property
Insurance.”

DATES: Comments on this notice must be
received by July 30, 2001, to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT.:
Phillip Elder, Senior Loan Officer,
USDA, FSA, Farm Loan Programs, Loan
Servicing Division, 1400 Independence
Ave. SW, Washington, DC 20250-0523,
telephone (202) 690-4012. Electronic
mail: phillip_elder@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR, Part 1955-B—
Management of Property.

OMB Number: 0575-0110.

Expiration Date of Approval: August
31, 2001.

Type of Request: Extension of a
currently approved information
collection.

Abstract: This regulation prescribes
the policies and procedures for the
Management of real property which has
been taken into custody by the agency
after abandonment by the borrower and
management of real and chattel property
which is in the agency inventory.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 28 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit organizations and farms.

Estimated Number of Respondents:
292.

Estimated Number of Responses per
Respondent: 1.

Estimated Number of Responses: 292.

Estimated Total Annual Burden on
Respondents: 136.

Title: 7 CFR, Part 1806—A—Real
Property Insurance.

OMB Number: 0575-0087.

Expiration Date of Approval:
September 30, 2001.

Type of Request: Extension of a
currently approved information
collection.

Abstract: This regulation governs the
servicing of property insurance on
buildings and land securing the interest
of the Farm Service Agency (FSA) in
connection with an FSA Farm Loan
Program Loan and the Multi-Family
Housing Programs of the Rural Housing
Service (RHS). The information
collections pertain primarily to the
verification of insurance on property
securing Agency loans. This information
collection is submitted by FSA or RHS
borrowers to Agency offices. It is
necessary to protect the government
from losses due to weather, natural
disasters, or fire and ensure that hazard
insurance requirements are met by loan
applicants.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 34 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit organizations and farms.

Estimated Number of Respondents:
8,765.

Estimated Number of Responses per
Respondent: 1.

Estimated Number of Responses:
8,765.

Estimated Total Annual Burden on
Respondents: 4,896.

Copies of this information collection
can be obtained from Barbara Williams,
Regulations and Paperwork
Management Branch, Support Services
Division at (202) 692—0045.

Comments: Comments are invited on:
(a) Whether the proposed collection of

information is necessary for the proper
performance of the functions of the
subject agencies, including whether the
information will have practical utility;
(b) the accuracy of the agencies’
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Barbara
Williams, Regulations and Paperwork
Management Branch, Support Services
Division, U.S. Department of
Agriculture, Rural Development, STOP
0742, 1400 Independence Ave., SW,
Washington, DC 20250. All responses to
this notice will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Dated: May 10, 2001.
Dawn Riley,
Acting Deputy Under Secretary.

Dated: May 21, 2001.
Thomas Hunt Shipman,

Acting Deputy Under Secretary for Farm and
Foreign Agricultural Services.

[FR Doc. 01-13535 Filed 5-29-01; 8:45 am)]
BILLING CODE 3410-01-U

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Food Distribution Program:
Substitution of Donated Beef and Pork
With Commercial Beef and Pork

AGENCY: Food and Nutrition Service,
USDA
ACTION: Notice.

SUMMARY: This notice announces the
Food and Nutrition Service’s (FNS)
intent to continue a demonstration
project to test program changes designed
to improve the State processing of
donated foods by allowing the
substitution of donated beef and pork
supplied by the Department of
Agriculture (the Department) with
commercial beef and pork. FNS is
invoking its authority under 7 CFR
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250.30(t) to waive the current
prohibition in 7 CFR 250.30(f)(1)(i)
against the substitution of meat and
poultry items and to establish the
criteria under which substitution would
be permitted. The Department will use
the demonstration project results to
further examine whether allowing this
type of substitution will result in
increased processor participation and
provide a greater variety of processed
end products to recipient agencies in a
more timely manner and/or at lower
costs.

DATES: The proposals described in this
Notice may be submitted to FNS
through December 30, 2001. The
demonstration project runs until June
30, 2003.

ADDRESSES: Proposals should be sent to
Les Johnson, Director, Food Distribution
Division, Food and Nutrition Service,
U.S. Department of Agriculture, Park
Office Center, Room 501, 3101 Park
Center Drive, Alexandria, Virginia
22302-1594.

FOR FURTHER INFORMATION CONTACT:
David Brothers, Schools and Institutions
Branch, at (703) 305—2644.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This notice has been determined to be
not significant and therefore was not
reviewed by the Office of Management
and Budget under Executive Order
12866.

Executive Order 12372

This program is listed in the Catalog
of Federal Domestic Assistance under
10.550 and is subject to the provisions
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials (7 CFR Part
3015, Subpart V and final rule-related
notices published at 48 FR 29114, June
24,1983 and 49 FR 22675, May 31,
1984).

Regulatory Flexibility Act

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and is thus exempt from the
provisions of that Act.

Background

Section 250.30 of the current Food
Distribution Program regulations (7 CFR
Part 250) sets forth the terms and
conditions under which distributing
agencies, subdistributing agencies, and
recipient agencies may enter into
contracts with commercial firms for
processing donated foods and prescribes
the minimum requirements to be
included in such contracts. Section
250.30(t) authorizes FNS to waive any of

the requirements contained in 7 CFR
Part 250 for the purpose of conducting
demonstration projects to test program
changes designed to improve the State
processing of donated foods.

Current Program Requirements

The State processing regulations at
§250.30(f)(1)(i) currently allow for the
substitution of certain donated food
items with commercial foods, with the
exception of meat and poultry. Section
250.30(g) provides that, when donated
meat or poultry products are processed
or when any commercial meat or
poultry product is incorporated into an
end product containing one or more
donated foods, all of the processing
shall be performed in plants under
continuous Federal meat or poultry
inspection, or continuous State meat or
poultry inspection in States certified to
have programs at least equal to the
Federal inspection programs. In
addition to Food Safety Inspection
Service (FSIS) inspection, all donated
meat and poultry processing must be
performed under Agricultural Marketing
Service (AMS) acceptance service
grading.

Currently, only a few companies
process donated beef and pork. Those
processors have stated that the current
policy prohibiting the substitution of
donated beef and pork reduces the
quantity of donated beef and pork they
are able to accept and process during a
given period. Processors must schedule
production around deliveries of the
donated beef and pork because those
products are highly perishable. Some of
the processors must schedule
production around deliveries of donated
beef and pork for up to 30 States.
Vendors do not always deliver donated
beef and pork to the processors as
scheduled, causing delays in
production. These delays may be
alleviated if the processors can replace
donated beef and pork with their
commercial beef and pork.

Demonstration Project

From June 30, 2001 until June 30,
2003, the Department will continue to
operate a demonstration project under
which it will permit selected processors
to substitute donated beef and pork in
the State processing program for
commercial beef and pork. Processors
may submit proposals and be approved
to participate in the demonstration
project during this time. FNS is
invoking its authority under 7 CFR
250.30(t) to waive the current
prohibition in 7 CFR 250.30(f)(1)(i)
against substitution of beef and pork for
purposes of this demonstration project.

The term substitution in 7 CFR 250.3
is defined to mean the replacement of
donated foods with like quantities of
domestically produced commercial
foods of the same generic identity and
equal or better quality.

FNS is soliciting interested beef and
pork processors to submit written
proposals to participate in the
demonstration project. The following
basic requirements will apply to the
demonstration project:

» As with the processing of donated
beef and pork into end products, AMS
graders must monitor the process of
substituting commercial beef and pork
to ensure program integrity is
maintained.

* Only bulk beef and pork delivered
by USDA vendors to the processor will
be eligible for substitution. No
backhauled product will be eligible.
(Backhauled product is typically frozen
beef and pork in 10 pound chubbs
delivered to schools which may be sent
to processors for further processing at a
later time.)

» Commercial beef and pork
substituted for donated beef and pork
must be certified by an AMS grader as
complying with the same product
specifications as the donated beef and
pork. The age of any commercial
product that is used in replacement for
donated food may not exceed six
months.

 Substitution of commercial beef and
pork may occur in advance of the actual
receipt of the donated beef and pork by
the processor. However, no substitution
may occur before the notice to deliver
for that processor is issued by USDA.
Lead time between the purchase and
delivery of donated beef and pork may
be up to five weeks. Any variation
between the amount of commercial beef
and pork substituted and the amount of
donated beef and pork received by the
processor will be adjusted according to
guidelines furnished by USDA.

* Any donated beef and pork not
used in end products because of
substitution must only be used by the
processor in other commercial
processed products and cannot be sold
as an intact unit. However, it may be
used to fulfill other USDA contracts
provided all terms of the other contract
are met.

* The only regulatory provision or
State processing contract term affected
by the demonstration project is the
prohibition on substitution of beef and
pork (section 250.30(f)(1)(i) of the
regulations). All other regulatory and
contract requirements remain
unchanged and must still be met by
processors participating in the
demonstration project.
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The demonstration project will enable
FNS to continue to evaluate whether to
amend program regulations to allow the
substitution of donated beef and pork
with commercial beef and pork in the
State processing program. Particular
attention will be paid to whether such
an amendment of the regulations would
increase the number of processors
participating, and whether it would
increase the quantity of donated beef
and pork that each processor accepts for
processing. Further, FNS will attempt to
determine whether the expected
increase in competition and the
expected increase in the quantity of
donated beef and pork accepted for
processing will enable processors to
function more efficiently, producing a
greater variety of processed end
products more quickly and/or at lower
costs.

Interested processors should submit a
written proposal to FNS outlining how
they plan to carry out the substitution
while complying with the above
conditions. The proposal must contain
(1) a step-by-step description of how
production will be monitored; and (2) a
complete description of the records that
will be maintained for (a) the
commercial beef and pork substituted
for the donated beef and pork and (b)
the disposition of the donated beef and
pork delivered by USDA. All proposals
will be reviewed by representatives of
the Food Distribution Division of FNS
and by representatives of the AMS
Livestock Division’s Commodity
Procurement Branch and Grading
Branch. Companies approved for
participation in the demonstration
project will be required to enter into an
agreement with FNS and AMS which
authorizes the processor to substitute
donated beef and pork with commercial
bulk beef and pork in fulfilling any
current or future State processing
contracts during the demonstration
project period. Participation in the
demonstration project will not ensure
that processors will be awarded any
State processing contracts.

Dated: May 23, 2001.
George A. Braley,

Acting Administration, Food and Nutrition
Service.

[FR Doc. 01-13520 Filed 5-29-01; 8:45 am)]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee; Meeting

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Basin Federal
Advisory Committee will hold a
meeting on June 22, 2001 at Harrah’s
Lake Tahoe Special Event Center,
Highway 50, Stateline NV. This
Committee, established by the Secretary
of Agriculture on December 15, 1998,
(64 FR 2876) is chartered to provide
advice to the Secretary on implementing
the terms of the Federal Interagency
Partnership on the Lake Tahoe Region
and other matters raised by the
Secretary.

DATES: The meeting will be held June
22, 2001, beginning at 9 a.m. and ending
at 4:30 p.m.

ADDRESSES: The meeting will be held at
Harrah’s Lake Tahoe Special Event
Center, Highway 50, Stateline, NV.

FOR FURTHER INFORMATION CONTACT:
Maribeth Gustafson or Jeannie Stafford,
Lake Tahoe Basin Management Unit,
Forest Service, 870 Emerald Bay Road
Suite 1, South Lake Tahoe, CA 96150,
(530) 573-2642.

SUPPLEMENTARY INFORMATION: The
committee will meet jointly with the
Lake Tahoe Basin Executives
Committees. Items to be covered on the
agenda include: (1) Report on the
Federal Interagency Partnership meeting
and Forest Service Urban Lot Program;
(2) Budget Subcommittee report; (3)
Other business; (4) EPA presentation on
air quality; (5) public comment; and (6)
Environmental Improvement Program
implementation. All Lake Tahoe Basin
Federal Advisory Committee meetings
are open to the public. Interested
citizens are encouraged to attend. Issues
may be brought to the attention of the
Committee during the open public
comment period at the meeting or by
filing written statements with the
secretary for the Committee before or
after the meeting. Please refer any
written comments to the Lake Tahoe
Basin Management Unit at the contact
address stated above.

Dated: May 17, 2001.
Maribeth Gustafson,
Forest Supervisor.
[FR Doc. 01-13463 Filed 5-29-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
International Trade Administration

Information on Articles for Physically
or Mentally Handicapped Persons
Imported Free of Duty

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before July 30, 2001.
ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer, (202) 482—
3129, Email Mclayton@doc.gov.,
Department of Commerce, Room 6086,
14th & Constitution Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT.:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Faye Robinson, Statutory
Import Programs Staff, Room 4211, U.S.
Department of Commerce, Washington,
DC 20230; Phone number: (202) 482—
3526, and fax number: (202) 482—-0949.
SUPPLEMENTARY INFORMATION:

1. Abstract

Congress, when it enacted legislation
to implement the Nairobi Protocol to the
Florence Agreement, included a
provision for the Departments of
Commerce and Treasury to collect
information on the import of articles for
the handicapped. Form ITA-362P,
Information on Articles for Physically or
Mentally Handicapped Persons
Imported Free of Duty, is the vehicle by
which statistical information is obtained
to assess whether the duty-free
treatment of articles for the
handicapped has had a significant
adverse impact on a domestic industry
(or portion thereof) manufacturing or
producing a like or directly competitive
article. Without the collection of data, it
would be almost impossible for a sound
determination to be made and for the
President to appropriately redress the
situation.

1I. Method of Collection

The Department of Commerce and the
U.S. Customs Service have copies of
Form ITA-362P and distributes the form
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to importers and brokers upon request.
Also, Form ITA-362P may be printed
from the Statutory Import Programs
Staff portion of the Department of
Commerce website at www.ita.doc.gov/
IAFrameset.html. The importer or its
broker normally completes the form,
which is included in the Customs entry
package. Forms are then forwarded by
Customs officials or brokers to the
Department of Commerce, which keeps
the statistical records.

II1. Data

OMB Number: 0625—-0118.
Form Number: ITA-362P.

Type of Review: Revision-Regular
Submission.

Affected Public: Commercial, non-
commercial, and individual importers of
articles for the handicapped who wish
to receive duty-free entry into the U.S.

Estimated Number of Respondents:
380.

Estimated Time Per Response: 4
minutes.

Estimated Total Annual Burden
Hours: 304 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $14,240.00 ($3,040.00 for respondents
and $11,200.00 for federal government).

IV. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: May 24, 2001.

Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-13523 Filed 5—-29-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-813]

Continuation of Antidumping Duty
Order: Canned Pineapple Fruit From
Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of continuation of
antidumping duty order: Canned
pineapple fruit from Thailand.

SUMMARY: On February 2, 2001, the
Department of Commerce (“‘the
Department”), pursuant to sections
751(c) and 752 (c) of the Tariff Act of
1930, as amended (“the Act”),
determined that revocation of the
antidumping duty order on canned
pineapple fruit (“CPF”’) from Thailand
would be likely to lead to continuation
or recurrence of dumping (66 FR 8777).
On May 17, 2001, the International
Trade Commission (‘“‘the Commission”’),
pursuant to section 751(c) of the Act,
determined that revocation of the
antidumping duty order on CPF from
Thailand would be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time (66 FR 27534). Therefore, pursuant
to 751(d)(2) of the Act and 19 CFR
351.218(e)(4), the Department is
publishing this notice of the
continuation of the antidumping duty
order on CPF from Thailand.

EFFECTIVE DATE: May 30, 2001.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or James P. Maeder,
Office of Policy for Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave., NW., Washington, DC 20230;
telephone: (202) 482—-5050 or (202) 482—
3330, respectively.

SUPPLEMENTARY INFORMATION:
Background

On June 5, 2000, the Department
initiated (65 FR 35604), and the
Commission instituted (65 FR 35666), a
sunset review of the antidumping duty
order on CPF from Thailand, pursuant
to section 751(c) of the Act. As a result
of its review, the Department found that
revocation of the antidumping duty
order would be likely to lead to
continuation or recurrence of dumping
and notified the Commission of the
magnitude of the margin likely to
prevail were the order revoked. See
Canned Pineapple Fruit From Thailand;

Final Results of Full Sunset Review of
Antidumping Duty Order, 66 FR 8777
(February 2, 2001).

On May 17, 2001, the Commission
determined, pursuant to section 751(c)
of the Act, that revocation of the
antidumping duty order on CPF from
Thailand would be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Canned Pineapple Fruit From
Thailand, 66 FR 27534 (May 17, 2001)
and USITC Publication 3417 (May
2001), Investigation No. 731-TA-706
(Review).

Scope of the Order

The merchandise covered in the
antidumping duty order is CPF from
Thailand. CPF is defined as pineapple
processed and/or prepared into various
product forms, including rings, pieces,
chunks, tidbits, and crushed pineapple,
that is packed and cooked in metal cans
with either pineapple juice or sugar
syrup added. CPF is currently
classifiable under subheadings
2008.20.0010 and 2008.20.0090 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). HTSUS
2008.20.0010 covers CPF packed in a
sugar-based syrup; HTSUS 2008.20.0090
covers CPF packed without added sugar
(i.e., juice-packed). Although these
HTSUS subheadings are provided for
convenience and for customs purposes,
our written description of the scope is
dispositive.

Determination

As a result of the determination by the
Department, and the Commission that
revocation of the antidumping duty
order would be likely to lead to
continuation or recurrence of dumping
and material injury to an industry in the
United States, pursuant to section
751(d)(2) of the Act, the Department
hereby orders the continuation of the
antidumping duty order on CPF from
Thailand. The effective date of
continuation of this order will be the
date of publication in the Federal
Register of this Notice of Continuation.
Pursuant to section 751(c)(2) of the Act,
the Department intends to initiate the
next five-year review of this order not
later than April 2006.

Dated: May 23, 2001.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-13549 Filed 5-29-01; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-836]

Polyvinyl Alcohol From Japan: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On February 22, 2001, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on polyvinyl alcohol from Japan. The
review covers Kuraray Co., Ltd., a
manufacturer/exporter of the subject
merchandise. The period of review is
May 1, 1999, through April 30, 2000.
We received no comments from
interested parties on our preliminary
results. We have made no changes to the
margin calculation. Therefore, the final
results do not differ from the
preliminary results. The final weighted-
average dumping margin for Kuraray
Co., Ltd. is listed below in the section
entitled ‘“Final Results of Review.”

EFFECTIVE DATE: May 30, 2001.

FOR FURTHER INFORMATION CONTACT:
Barbara Wojcik-Betancourt or Brian
Smith, Import Administration,
International Trade Administration,
U.S. Department of Commerce,
Washington, D.C. 20230; telephone:
(202) 482-0629 or (202) 482-1766,
respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s (the
Department’s) regulations are to 19 CFR
part 351 (April 2000).

Background

The review covers one manufacturer/
exporter, Kuraray Co., Ltd. (Kuraray).
The period of review (POR) is May 1,
1999, through April 30, 2000.

On January 30, 2001, the Department
published in the Federal Register the
preliminary results of the first
antidumping duty administrative review
of the antidumping duty order on

polyvinyl alcohol (PVA) from Japan (65
FR 11140).

We invited parties to comment on the
preliminary results of the review.
Neither the petitioner nor Kuraray
submitted comments. The Department
has conducted this administrative
review in accordance with section 751
of the Act.

Scope of the Order

The product covered by this review is
PVA. PVA is a dry, white to cream-
colored, water-soluble synthetic
polymer. This product consists of
polyvinyl alcohols hydrolyzed in excess
of 85 percent, whether or not mixed or
diluted with defoamer or boric acid.
Excluded from this review are PVAs
covalently bonded with acetoacetylate,
carboxylic acid, or sulfonic acid
uniformly present on all polymer chains
in a concentration equal to or greater
than two mole percent, and PVAs
covalently bonded with silane
uniformly present on all polymer chains
in a concentration equal to or greater
than one-tenth of one mole percent.
PVA in fiber form is not included in the
scope of this review.

The merchandise under review is
currently classifiable under subheading
3905.30.00 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, our written description of the
scope is dispositive.

Final Results of the Review

Neither party submitted comments or
additional information for consideration
in the final results. Our final results
remain unchanged from the preliminary
results. The following weighted-average
margin percentage remains for Kuraray
for the period May 1, 1999, through
April 30, 2000, is 4.87 percent.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.106(c)(2), we will instruct the
Customs Service to assess antidumping
duties on all appropriate entries covered
by this review if any importer-specific
assessment rate calculated in the final
results of this review is above de
minimis (i.e., at or above 0.50 percent).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of
this notice of final results of
administrative review for all shipments
of PVA from Japan entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication, as provided by section

751(a)(1) of the Act: (1) The cash deposit
rate for Kuraray will be the rate shown
above;(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 77.49
percent. This rate is the “All Others”
rate from the LTFV investigation.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305 (a)(3).
Timely written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(1) and 777(i) of the
Act and 19 CFR 351.221.

Dated: May 21, 2001.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-13548 Filed 5-29-01; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

National Institutes of Standards and
Technology

[Docket No. 001214352-0352-01]
RIN 0693-AB34

Announcing Draft Federal Information
Processing Standards (FIPS) 180-2,
Secure Hash Standard, and Request
for Comments

AGENCY: National Institutes of Standards
and Technology (NIST), Commerce.

ACTION: Notice, request for comments.

SUMMARY: This notice announces Draft
Federal Information Processing
Standard (FIPS) 180-2, Secure Hash
Standard (SHS), for public review and
comment. The draft standard,
designated “Draft FIPS 180-2,” is
proposed to supersede FIPS 180-1.

Published in 1992, FIPS 180-1
specified that the standard be reviewed
within five years. The standard specifies
a secure hash algorithm, designated
SHA-1, which produces a 160-bit
output called a message digest. To
provide for comparability with the
anticipated increase in security to be
afforded by the use of the Advanced
Encryption Standard (currently under
development), NIST is proposing the
expansion of the hash standard to
include additional algorithms that
produce a 256-bit, 384-bit, and 512-bit
message digest. The proposed standard
is available at http://www.nist.gov/sha.

Prior to the submission of this
proposed standard to the Secretary of
Commerce for review and approval, it is
essential that consideration is given to
the needs and views of the public, users,
the information technology industry,
and Federal, State, and local
government organizations. The purpose
of this notice is to solicit such views.

DATES: Comments must be received on
or before August 28, 20001.

ADDRESSES: Written comments may be
sent to: Chief, Computer Security
Division, Information Technology
Laboratory, Attention: Comments on
Draft FIPS 180-2, 100 Bureau Drive,
Stop 8930, National Institute of
Standards and Technology,
Gaithersburg, MD 20899-8930.

Electronic Comments may be sent to:
Proposed 180—-2@nist.gov.

The current FIPS 180-1 and its
proposed replacement, Draft FIPS 180—
2, are available electronically at http://
www.nist.gov/sha.

Comments received in response to
this notice will be published
electronically at http://www.nist.gov/
sha.

FOR FURTHER INFORMATION CONTACT:
Elaine Barker, Computer Security
Division, National Institutes of
Standards and Technology,
Gaithersburg, MD 20899-8930,
telephone (301) 975-2911, e-mail:
elaine.barker@nist.gov.

SUPPLEMENTARY INFORMATION: FIPS 180—
1, Secure Hash Standard, issued in
1995, specifies a secure has algorithm,
designated SHA-1, for computing a
condensed representation of a message
or a data file. When a data is input, the
SHA-1 produces a 160-bit output called
a message digest. The message digest
can then be used as input to a digital
signature algorithm that generates or
verifies the digital signature for a
message. Other uses of a message digest
include the generation of random
numbers and keyed hash message
authentication codes.

As technology advances, the input
parameters used by signature algorithms
must be increased to provide adequate
security. One of these inputs is the
message digest. Therefore, as part of the
five-year review of the hash standard,
Draft FIPS 180-2 proposed additional
has algorithms with outputs of 256-bit,
384-bit and 512-bits. The additional
algorithms will produce outputs that
will provide security comparable to that
projected for the Advanced Encryption
Standard.

Authority: NIST’s activities to develop
computer security standards to protect
Federal sensitive (unclassified) systems are
undertaken pursuant to specific
responsibilities assigned to NIST in Section
5131 of the Information Technology
Management Reform Act of 1996 (P.L. 104—
106), the Computer Security Act of 1987 (P.L.
100-235), and Appendix III to Office of
Management and Budget Circular A-130.

Executive Order 12866: This notice
has been determined to be non-
significant for the purposes of Executive
Order 12866.

Dated: May 21, 2001.

Karen H. Brown,

Acting Director, NIST.

[FR Doc. 01-13522 Filed 5-29-01; 8:45 am]
BILLING CODE 3510-CN-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050701A]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Shallow-Water Hazard Activities in the
Beaufort Sea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of application
and proposed authorization for a small
take exemption; request for comments.

SUMMARY: NMFS has received a request
from BP Exploration (Alaska), Inc;
ExxonMobil Production Co, a division
of Exxon Mobil Corporation; and
Phillips Alaska, Inc. (BP/EM/PAI),
working as members of a study team
referred to in their application as the
North American Natural Gas Pipeline
Group (NANGPG), for an authorization
to take small numbers of marine
mammals by harassment incidental to
conducting shallow hazard surveys in
the central and eastern Alaskan Beaufort
Sea. Under the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
authorize BP/EM/PAI to incidentally
take, by harassment, small numbers of
bowhead whales and other marine
mammals in the U.S. Beaufort Sea
during the open water period of 2001.
DATES: Comments and information must
be received no later than June 29, 2001.
ADDRESSES: Comments on the
application should be addressed to
Donna Wieting, Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910-3225. A copy of the application,
and a list of references used in this
document may be obtained by writing to
this address or by telephoning one of
the contacts listed here.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, (301) 713—
2055, ext 128; Brad Smith, (907) 271—
5006.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified



29288

Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001/ Notices

geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have no more
than a negligible impact on the species
or stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such taking
are set forth.

On April 10, 1996 (61 FR 15884),
NMFS published an interim rule
establishing, among other things,
procedures for issuing incidental
harassment authorizations (IHAs) under
section 101(a)(5)(D) of the MMPA for
activities in Arctic waters. For
additional information on the
procedures to be followed for this
authorization, please refer to that
document.

Summary of Request

On March 20, 2001, NMFS received
an application from BP/EM/PAI
requesting an authorization for the
harassment of small numbers of several
species of marine mammals incidental
to conducting shallow hazards surveys
during the open water season in the
Beaufort Sea between Prudhoe Bay,
Alaska and the United States/Canadian
border. Weather permitting, the survey
is expected to take place between
approximately July 20 and September 1,
2001. A more detailed description of the
work proposed for 2001 is contained in
the application (NANGPG, 2001) which
is available upon request (see
ADDRESSES).

BP/EM/PAI plan to conduct a
nearshore shallow hazards survey along
a proposed natural gas pipeline route in
the central and eastern Alaskan Beaufort
Sea during the 2001 open-water season.
The primary purpose of the survey is to
acquire detailed data on sea bottom and
sub-bottom characteristics to support
pipeline route selection, pipeline
design, safe pipeline operation, and
acquisition of pipeline right-of-way
permits and a Federal Energy Regulatory
Commission Certificate of Convenience
and Public Necessity. A secondary
purpose of the survey is to locate and
document areas of potential
archaeological significance along the
proposed pipeline route as required by
the Minerals Management Service
(MMS) and other regulations. Two
vessels will conduct the planned
geophysical survey activities. In

addition, a smaller support vessel will
be used for resupply to enable the
survey to be completed expeditiously.
Water depths within the proposed
pipeline route range from 20-60 ft (6.1-
18.3 m).

The primary activity planned under
this proposed incidental harassment
authorization is a high-resolution
shallow hazards pipeline route survey
along a 500-m (1640-ft) wide strip from
Prudhoe Bay to the Alaska/Canada
border. This work would likely occur
preceding the period when hunters from
Nuigsut and Kaktovik hunt for
bowheads (usually between September
1st and October 15t%). The shallow
hazards surveys will involve the use of
acoustic energy sources of substantially
lower power than airgun arrays used
during marine seismic surveys. The
acoustic recording of received signals
from one of the shallow hazards sources
will be accomplished using a mini-
streamer hydrophone array towed by the
source vessel.

To increase the probability of
completing the survey in a single open-
water season, two vessels will be used.
One vessel will acquire sub-bottom data
using piezoelectric and electromagnetic
sub-bottom profiling systems along with
side-scan sonar and single-beam
bathymetric sonar (sub-bottom vessel).
A second vessel will be devoted to
seabottom survey activities, and will
operate side scan sonar, single-beam
bathymetric sonar, and multi-beam
bathymetric sonar (multi-beam vessel).
Each vessel will complete one round
trip along the pipeline route. The sub-
bottom vessel will transit the centerline,
a parallel line offset 150 m (492 ft) to
one side of the centerline, and cross-tie
lines. The cross-tie lines will be spaced
approximately 16 km (10 mi) and will
be approximately 500 m (1640.4 ft) long.
The multi-beam vessel will transit the
centerline and a parallel line offset 150
m (492 ft) to the other side of the
centerline. In the event that hard-bottom
habitat with the potential to meet the
Alaska Biological Task Force definition
of Boulder Patch is encountered, the
survey vessels will circle to the north or
south of the planned route in an attempt
to better define the sea floor anomaly
and to locate an alternate route around
the hard-bottom area. The precise
bathymetric contour to be surveyed will
be determined by BP/EM/PAI later, but
BP/EM/PALI has determined that the
pipeline corridor will be within the
zone where water depth is 20 to 60 ft
(6.1 to 18.3 m)(see Figure 1 in BP/EM/
PAT’s application).

The result of the two-vessel survey
will be single coverage of the flanking
lines and double coverage of the

centerline. Both vessels are expected to
operate at a towing speed of 3-5 knots
and one will follow the other within a
distance of approximately 7.4 km (4.6
mi), although operational considerations
may necessitate altering this separation
as the survey progresses. It is expected
that each one-way survey transit time
may take 7 to 10 days, or more, to
complete. Wave and ice conditions may
affect the specific timing of the survey.
The entire shallow hazard survey may
take 20 to 40 days.

To conduct the shallow hazards
survey, either a boomer or minisparker
will be used in addition to a mid-
frequency sub-bottom profiler and
several high-frequency sonars. The
sonars will include a side-scan sonar
system, a multi-beam bathymetric sonar
system and a single-beam bathymetric
sonar system. The boomer or
minisparker system would provide a
frequency range of about 100 to 2500
Hz, with a typical resolution of one
meter. Typical pulse repetition
frequencies are one pulse every 2 to 2
seconds. Pulse duration is typically 0.1
to 1.0 milliseconds (ms) and the
nominal source level is 203 dB (re 1 uPa
(rms)) (200 to 1000 Joules on an energy
basis) depending on sub-bottom
characteristics. A mid-frequency
piezoelectric sub-bottom profiler
operating at a range from 2 kHz to 15
kHz range will be used to obtain a high-
resolution profile of the shallow sea
bottom sediments. Typical pulse
frequencies are 10 pulses/sec, with
pulse duration between 0.1 and 0.40 ms
at an energy level of 200 to 800 Joules.
A dual-channel side scan sonar system
will be used to acquire continuous
images of the sea bottom. The source
level for a typical side scan sonar
system is approximately 228 dB (re 1
uPa (rms)). The nominal operating
frequency will be either 200 or 500 kHz,
with a pulse rate of up to 7 pulses per
second. Pulse duration could range from
0.01 ms to 0.1 ms. Single-beam
bathymetric sonar, operated at a
nominal frequency of 200 kHz, will
serve as both a backup to the multi-
beam system and as a supplemental
source of bathymetric data.

Description of Habitat and Marine
Mammals Affected by the Activity

A detailed description of the Beaufort
Sea ecosystem and its associated marine
mammals can be found in several
documents (Corps of Engineers, 1999;
NMFS, 1999; Minerals Management
Service (MMS), 1992, 1996) and is not
be repeated here.
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Marine Mammals

The Beaufort/Chukchi Seas support a
diverse assemblage of marine mammals,
including bowhead whales (Balaena
mysticetus), gray whales (Eschrichtius
robustus), beluga (Delphinapterus
leucas), ringed seals (Phoca hispida),
spotted seals (Phoca largha) and
bearded seals (Erignathus barbatus).
Descriptions of the biology and
distribution of these species and of
others can be found in NANGPG (2001),
NMFS (1999), Western Geophysical
(2000) and several other documents
(Corps of Engineers, 1999; Lentfer, 1988;
MMS, 1992, 1996; Ferrero et al. (2000)).
Information on cetacean and pinniped
hearing can be found in NANGPG
(2001) and Richardson et al. (1995) and
other sources. Please refer to these
documents for additional information
on marine mammals.

Potential Effects of Underwater Noise
on Marine Mammals

The effects of underwater noise on
marine mammals are highly variable,
and can be categorized as follows (based
on Richardson et al., 1995): (1) The
noise may be too weak to be heard at the
location of the animal (i.e. lower than
the prevailing ambient noise level, the
hearing threshold of the animal at
relevant frequencies, or both); (2) the
noise may be audible but not strong
enough to elicit any overt behavioral
response; (3) the noise may elicit
behavioral reactions of variable
conspicuousness and variable relevance
to the well being of the animal; these
can range from subtle effects on
respiration or other behaviors
(detectable only by statistical analysis)
to active avoidance reactions; (4) upon
repeated exposure, animals may exhibit
diminishing responsiveness
(habituation), or disturbance effects may
persist (the latter is most likely with
sounds that are highly variable in
characteristics, unpredictable in
occurrence, and associated with
situations that the animal perceives as a
threat); (5) any human-made noise that
is strong enough to be heard has the
potential to reduce (mask) the ability of
marine mammals to hear natural sounds
at similar frequencies, including calls
from conspecifics, echolocation sounds
of odontocetes, and environmental
sounds such as surf noise; and (6) very
strong sounds have the potential to
cause temporary or permanent
reduction in hearing sensitivity.

Disturbance by anthropogenic noise is
the principal means of taking by this
activity. Vessels may provide a potential
secondary source of noise. In addition,
the physical presence of vessels could

also lead to non-acoustic effects on
marine mammals involving visual or
other cues. For a discussion on the
anticipated effects of ships, boats, and
aircraft on marine mammals and their
food sources, please refer to the
application. Information on these effects
is preliminarily adopted by NMFS as
the best information available on this
subject.

The pulsed sounds produced by
shallow hazards operations will be
detectable to marine mammals some
distance away from the area of the
activity, depending on ambient
conditions and the sensitivity of the
receptor (Balla-Holden et al., 1998;
Greene, 1998; Burgess and Lawson,
2000). There are no available data on
bowhead or beluga reactions to shallow
hazards acoustic sources and limited
data are available for seals. However,
the planned types of shallow hazards
and sub-bottom profiling equipment
have lower source levels and higher
frequencies than airgun arrays or even a
single airgun. It is possible that the
shallow hazards sources may disturb
some marine mammals occurring in the
area, but the radius of disturbance is
expected to be less than an airgun array.

Whales that are approached by the
survey vessels may react to the vessels.
Reactions may include temporary
interruption of previous activities and
localized displacement (Richardson et
al., 1985; Richardson and Malme, 1993).
However, the reaction to the survey
vessels should be reduced because the
vessels will be traveling at relatively
slow speed.

Permanent hearing damage is not
expected to occur during the project. It
is not positively known whether the
hearing systems of marine mammals
very close to a shallow hazards acoustic
source would be at risk of temporary or
permanent hearing impairment, but
temporary threshold shift is a
theoretical possibility for animals
within a few meters of the source,
depending on the species, the
equipment being used, and the marine
mammal species involved (Richardson
et al., 1995).

Planned monitoring and mitigation
measures (described later in this
document) however, are designed to
detect marine mammals occurring near
the shallow hazards sources, and to
avoid exposing them to sound pulses
that have any possibility of causing
hearing impairment. Moreover, as
bowhead whales are known to avoid an
area many kilometers in radius around
ongoing seismic operations (Miller et
al., 1998, 1999), bowheads will probably
also avoid the planned shallow hazards
operation, although not at such long

range given the much lower level of the
emitted sounds. Thus, at least in the
case of baleen whales, the animals
themselves are expected to remain far
enough from a shallow hazards survey
operation to avoid any possibility of
hearing damage.

Masking effects on marine mammal
calls and other natural sounds are
expected to be limited in the case of
bowhead and gray whales exposed to
shallow hazards pulses. Although pulse
repetition rates will be high during
shallow-hazards surveys, the source
levels of those pulses will be
considerably lower than during seismic
surveys, and there will be little overlap
in frequency with the predominant
frequencies in bowhead calls. This will
considerably reduce the potential for
masking. Bowhead whales are known to
continue calling in the presence of
seismic survey sounds, and their calls
can be heard between seismic pulses
(Richardson, 1986; Greene, 1997;
Greeneet al., 1999). Bowheads are likely
to continue calling in the presence of
shallow hazard source pulses as well. In
the case of bowhead whales, masking by
shallow hazards sources will be limited
because of the intermittent nature of
shallow hazards survey pulses, their
higher frequencies as compared with
frequencies of bowhead calls, and their
relatively low source levels. Masking
effects are more likely to occur in the
case of beluga whales, given that sounds
important to them are predominantly at
higher frequencies, including
frequencies produced by some of the
shallow hazards sources. However, the
offshore distribution of beluga whales
and the rapid absorption of high-
frequency sound in seawater will limit
the exposure of belugas to shallow
hazards pulses and thereby limit the
likelihood of masking.

Behavioral Reactions of Cetaceans to
Disturbance

When the received levels of noise
exceed some behavioral reaction
threshold, cetaceans will show
disturbance reactions. The levels,
frequencies, and types of noise that will
elicit a response vary between and
within species, individuals, locations,
and seasons. Behavioral changes may be
subtle alterations in surface, respiration,
and dive cycles. More conspicuous
responses include changes in activity or
aerial displays, movement away from
the sound source, or complete
avoidance of the area. The reaction
threshold and degree of response are
related to the activity of the animal at
the time of the disturbance. Whales
engaged in active behaviors, such as
feeding, socializing, or mating, are less
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likely than resting animals to show
overt behavioral reactions, unless the
disturbance is directly threatening.
However, the actual radius of effect of
noise on cetaceans is considerably
smaller than the radius of detectability
(Richardson et al., 1995).

Reactions of cetaceans to a bubble
pulser/boomer, minisparker, or sub-
bottom profiler have not been reported.
The source levels of these devices are
lower than the source level of a single
airgun whose volume exceeds 10 in3,
but the frequency range is broader. Both
baleen and toothed whales sometimes
move away from medium-frequency
sonars and similar sources (Richardson
et al., 1995). If these avoidance effects
do occur, the avoidance distances are
expected to be substantially less (at least
for bowhead and gray whales) than
avoidance distances around an airgun
array as used during seismic surveys.
For example, sounds from an airgun
array typically are above 160 dB (re 1
uPa (rms)) at distances out to a few
kilometers. In contrast, sounds from a
mini-sparker, bubble pulser, or sub-
bottom profiler, as measured in the
Beaufort Sea during 1997 and 2000,
diminished below 160 dB within ranges
of 155 m (508.5 ft), 22 m (72.2 ft), and
less than 77 m (252.6 ft), respectively
(Balla-Holden et al., 1998; Burgess and
Lawson, 2000). Those studies indicate
that, at a range of 2 km (1.2 mi), the
received levels would be around 135 dB
(re 1 uPa (rms)) for the minisparker and

below 120 dB (re 1 uPa (rms)) for the
bubble-pulser and sub-bottom profiler.
If migrating bowhead whales are as
sensitive to these mid-frequency sources
as they are to low-frequency pulses from
an airgun array, then avoidance might
be evident at distances as much as 2 km
(1.2 mi), at least at times when the
minisparker is in use.

The side-scan, single-beam, and
multi-beam sonars to be used in the
shallow hazard survey will operate
between 100 kHz and 500 kHz. These
sounds are at frequencies above the
expected hearing range of bowhead and
gray whales. The 100 kHz side-scan
sonar sounds (but not the 500 kHz
sounds) would be within the hearing
range of belugas (White et al., 1978;
Johnson et al., 1989). Thus with the
possible exception of the few belugas
that might be exposed to the 100 kHz
side-scan, these high-frequency pulses
will be inaudible to cetaceans. The
probability that belugas will be exposed
to the side-scan sonar is low because
belugas are infrequent in nearshore
waters of the study area. Also, side-scan
sonar sounds at 100 kHz will be rapidly
absorbed by seawater and will not be
detectable at long range. At 100 kHz,
there are absorption losses of 36 dB/km
(36 dB/0.62 mi) in addition to the usual
spreading loss (Richardson ef al., 1995).

Behavioral Reactions of Pinnipeds to
Disturbance

Reactions of arctic seals to a bubble
pulser/boomer or minisparker and/or

sub-bottom profiler are not known in
any detail. Ringed seals have been noted
to react “vigorously” to survey vessels
when sources were silent, and no seals
were seen at distances closer than 70 m
(229.6 ft) when sources were on during
an earlier shallow hazards survey in the
Beaufort Sea. However, it is believed
that the seals were reacting more to the
small airgun used in that survey, than
to the GeoPulse bubble pulser.

The sounds emitted by the side-scan
sonar will be largely or entirely
inaudible to pinnipeds, as the
frequencies (100 and 500 kHz) are well
above the effective hearing range of
pinnipeds.

Numbers of Marine Mammals Expected
to Be Taken

Incidental takes of marine mammals
by harassment could potentially occur
for the duration of the proposed activity
(potentially July through September,
2001) during times when the shallow-
hazard acoustic sources would be in
operation. Seals are in the area
throughout the period; few whales are
likely to be in the Alaskan Beaufort Sea
before late August.

Based on an analysis provided in its
application, BP/EM/PAI estimates that
the following numbers of marine
mammals may be subject to Level B
harassment, as defined in 50 CFR 216.3:

Harassment
Takes in 2001
Species Population Size "
. Prob-
Possible able
Bowhead 8,200 | tovvvveevins | eeeviireans
160 dB criterion e 42 3
2 km criterion e 1,601 285
Gray whale 26,000 <10 0
Beluga* 39,258 250 <150
Ringed seal* 1-1.5 million 93 10
Spotted seal* >200,000 <10 <2
Bearded seal* >300,000 15 <15

*Some individual seals may be harassed more than once

Effects of Anthropogenic Noise and
Other Activities on Subsistence Needs

The disturbance and potential
displacement of marine mammals by
sounds from shallow hazards activities
are the principal concerns related to
subsistence use of the area. The harvest
of marine mammals (mainly bowhead
whales, but also ringed and bearded
seals) is central to the culture and
subsistence economies of the coastal
North Slope communities. In particular,
if migrating bowhead whales are

displaced farther offshore by elevated
noise levels, the harvest of these whales
could be more difficult and dangerous
for hunters. The harvest could also be
affected if bowheads become more
skittish when exposed to seismic noise.
The hunters are concerned about both
displacement and skittish whales.

Nuiqgsut and Kaktovik are the
communities that are closest to the area
of the proposed activity. Hunters from
both villages harvest bowhead whales
only during the fall whaling season. In

recent years, Nuigsut whalers typically
take two to four whales each season,
while Kaktovik typically take 3
bowheads, with 4 bowheads taken when
an “‘unused strike” is allocated from
another village. Nuigsut whalers
concentrate their efforts on areas north
and east of Cross Island, generally in
water depths greater than 20 m (65 ft).
Cross Island, the principal field camp
location for Nuigsut whalers, is located
immediately south of the potential
pipeline route. Thus, the possibility and
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timing of potential shallow hazards
activities in the Cross Island area
requires BP/EM/PAI to provide NMFS
with either a Plan of Cooperation with
North Slope Borough residents or
measures that have been or will be taken
to avoid any unmitigable adverse impact
on subsistence needs. BP/EM/PATI’s
application has identified those
measures that will be taken to minimize
any adverse effect on subsistence. In
addition, the timing of shallow hazards
activities will be addressed in a Conflict
Avoidance Agreement (CAA) with the
Nuigsut and Kaktovik whalers and the
Alaska Eskimo Whaling Commission
(NANGPG, 2001). The CAA is described
in the BP/EM/PAI application.

The location of the proposed activity
is south of the center of the westward
migration route of bowhead whales, but
there is some overlap. Localized
disturbance to bowheads by shallow
hazards sources and the vessels that
deploy them could occur if the shallow
hazards operations continue into the
bowhead migration season. The
proposed timing of the shallow hazards
survey is not expected to overlap with
the bowhead hunt at either Kaktovik or
Cross Island. However, if the shallow
hazards survey does continue into the
bowhead migration season, as discussed
previously in this document, the radius
of potential disturbance will be much
smaller than would be the case during
a seismic survey, given the much

reduced source levels of the sounds
used for shallow hazards surveys.
Shallow hazards operations are
expected to begin in July and be
completed by September, depending
upon ice conditions. If possible, BP/EM/
PAI expects the work to be completed
by the end of August. Few bowheads
approach the project area before the end
of August, and whaling does not
normally begin until after September 1.
However, the mitigation measure
adopted in previous years to restrict
operations to areas west of Cross Island
during the bowhead hunting season is
not possible for this project because
nearly all of this survey is located east
of Cross Island.

Many Nuigsut hunters hunt seals
intermittently year round. During recent
years, most seal hunting has been
during the early summer in open water.
In summer, boat crews hunt ringed,
spotted, and bearded seals. The most
important sealing area for Nuigsut
hunters is off the Colville delta,
extending as far west as Fish Creek and
as far east as Pingok Island. This area
does not overlap with the planned
shallow hazards survey area and,
therefore, is not expected to influence
the seal hunt by Nuigsut residents.

At Kaktovik, the planned shallow
hazards survey during the summer has
some potential to influence seal hunting
activities, but any effects are expected
by BP/EM/PAI to be negligible. During
the open water season, both ringed and

RMS RADII (IN M/FT)

bearded seals are taken, along with an
occasional spotted seal. Given the lower
source levels of the shallow hazard
sources, their radius of influence on
seals is expected to be less than that of
an airgun array even after allowing for
the potentially greater sensitivity of
seals to medium frequency sounds.
Therefore, it is unlikely that the shallow
hazards survey would have more than a
negligible impact on seals or subsistence
hunting of seals.

Mitigation

The timing of the shallow hazards
survey has been planned by BP/EM/PAI
so that most or all of the survey will
occur while there are few bowhead
whales in the Alaskan Beaufort Sea, and
thus would avoid or minimize overlap
with bowhead hunting. BP/EM/PAI
proposes to complete all three survey
segments (centerline, north offset, and
south offset) near Cross Island at the
beginning of the survey period (July),
well in advance of 1 September, 2001.

Safety zones will be established
around each of the sources (except the
multi-beam source) and monitored by
marine mammal observers. Whenever a
marine mammal is about to enter the
safety zone appropriate for the species,
the observer will ensure that each of the
sources will be shut-down until the
mammal leaves its safety zone. The
safety zones proposed for this activity
are as follows:

TOW WATER
SOURCE DEPTH | DEPTH | 120 dB | 180 dB
(mift) (m/ft) (Seals) | (Whales)
Minisparker 0.3/1 -6/20 6/20 18/59
Boomer 0.1/.3 -13/43 | <1/<3.3 2/6.6
Sub-bottom profiler 3/10 -13/43 3/10 8/26

Within the first 10 days of the
survey’s start, BP/EM/PAI will measure
and analyze the sounds from the various
sources, and, after consultation with
NMEFS, adjust the proposed safety radii,
provided here, as necessary.

During night-time, floodlights may be
employed to illuminate the safety zone,
and night vision equipment will be
available to facilitate observation. It
should be noted that marine mammal
monitoring will not be required for the
multi-beam source vessel, only for the
sub-bottom source vessel, since the
sonar equipment that the multi-beam
vessel will operate will emit sounds
outside the frequency range at which
those species of seals and whales
expected in the area can hear well. Also,

consistent with previous shallow
hazards surveys, because of the lower-
powered sources employed, no ramp-up
procedure is proposed to be used for
this activity.

Monitoring

The BP/EM/PAI proposes to sponsor
marine mammal and acoustical
monitoring of its 2001 shallow hazards
program. This monitoring is proposed to
be similar to monitoring conducted in
association with the 1997 and 2000
shallow hazards operations in the
Beaufort Sea. BP/EM/PAI has not
proposed an aerial monitoring program
because the zones of acoustical
influence are likely to be significantly
smaller than those found for seismic

airgun array operations in the Beaufort
Sea.

Vessel Monitoring

BP/EM/PAI proposes to have a marine
mammal observer aboard the sub-
bottom source vessel to search for and
observe marine mammals whenever the
shallow hazards operations are in
progress, and for at least 30 minutes
prior to the planned start of operations.
A total of 3 observers will be employed,
consisting of two qualified biologists
and an Inupiat Observer/Communicator
with experience in this type of work.
They will work in shifts no longer than
4 hours each to minimize observer
fatigue. All marine mammal
observations and shutdowns will be
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recorded in a standardized format, as
done in previous shallow hazard
SUTVEYS.

When mammals are detected within,
or about to enter, the safety zone
designated to prevent injury to the
animals (see Mitigation), the survey
crew leader will be notified so that
shutdown procedures can be
implemented immediately.

Acoustical Monitoring

Acoustical measurements of sounds
emitted by the shallow hazards sources
will be obtained by vessel-based
hydrophones. A vessel-based acoustical
measurement program is proposed to be
conducted for a few days early in the
program. The main objective will be to
measure the levels and other
characteristics of the horizontally-
propagating sound from the bubble-
pulser/boomer, minisparker, and sub-
bottom profiler. The sources will be
measured at various distances and
directions from the source. Routine
vessel sounds, made by BP/EM/PAI
vessels, will also be recorded for any
vessels whose sounds have not been
recorded previously.

Reporting

BP/EM/PAI will provide an initial
report on the 2001 shallow hazards
activity to NMFS within 90 days of the
completion of the shallow hazards
program. This report will provide dates
and locations of shallow hazards
operations, details of marine mammal
sightings, estimates of the amount and
nature of all takes by harassment, and
any apparent effects on accessibility of
marine mammals to subsistence users.

A final draft technical report will be
provided by BP/EM/PAI within 20
working days of receipt of the document
from the contractor, but no later than
April 30, 2002. The final technical
report will contain a description of the
methods, results, and interpretation of
all monitoring tasks and will reflect
suggestions and recommendations made
during peer review.

Consultation

Under section 7 of the Endangered
Species Act (ESA), NMFS is consulting
with MMS on the oil and gas
exploration and associated activities in
the Alaskan Beaufort Sea. This
consultation includes a review of
seismic and related noise sources used
by the oil and gas industry. That
consultation will be completed shortly.
If the consultation results in a no
jeopardy opinion and if an authorization
to incidentally harass listed marine
mammals is issued under the MMPA for
this activity, NMFS will issue an

Incidental Take Statement under section
7 of the ESA for the incidental
harassment of bowhead whales by the
BP/EM/PAL for its proposed activity.

National Environmental Policy Act
(NEPA)

In conjunction with the 1996 notice of
proposed authorization (61 FR 26501,
May 28, 1996) for open water seismic
operations in the Beaufort Sea, NMFS
released an Environmental Assessment
(EA) that addressed the impacts on the
human environment from issuance of
the authorization and the alternatives to
the proposed action. No comments were
received on that document and, on July
18, 1996, NMFS concluded that neither
implementation of the proposed
authorization for the harassment of
small numbers of several species of
marine mammals incidental to
conducting seismic surveys during the
open water season in the Alaskan
Beaufort Sea nor the alternatives to that
action would significantly affect the
quality of the human environment. As a
result, the preparation of an
environmental impact statement on this
action is not required by section 102(2)
of NEPA or its implementing
regulations.

In 1999, NMFS determined that a new
EA was warranted based on the
proposed construction of the Northstar
project, the collection of data from 1996
through 1998 on Beaufort Sea marine
mammals and the impacts of seismic
activities on these mammals, and the
analysis of scientific data indicating that
bowheads avoid nearshore seismic
operations by up to about 20 km (12.4
mi). Accordingly, a review of the
impacts expected from the issuance of
an IHA has been assessed in the EA, and
NMFS determined in 1999, that there
would be no more than a negligible
impact on marine mammals from the
issuance of the harassment
authorization that year and that there
will not be any unmitigable impacts to
subsistence communities, provided the
mitigation measures required under the
authorization were implemented. As a
result, NMFS determined in 1999 that
neither implementation of the
authorization for the harassment of
small numbers of several species of
marine mammals incidental to
conducting seismic surveys during the
open water season in the U.S. Beaufort
Sea nor the alternatives to that action
would significantly affect the quality of
the human environment. Since this
proposed action falls into a category of
actions that do not individually or
cumulatively have a significant impact
on the human environment as
determined through the 1999 EA, this

action is categorically excluded from
further NEPA analysis (NOAA NAO
216-6).

Preliminary Conclusions

NMFS has preliminarily determined
that the short-term impact of conducting
shallow hazards surveys in the Alaskan
Beaufort Sea will result, at worst, in a
temporary modification in behavior by
certain species of cetaceans and
pinnipeds. While behavioral
modifications may be made by these
species to avoid the resultant noise, this
behavioral change is expected to have a
negligible impact on the animals.

While the number of potential
incidental harassment takes will depend
on the distribution and abundance of
marine mammals (which vary annually
due to variable ice conditions and other
factors) in the area of shallow hazard
survey operations, due to the
distribution and abundance of marine
mammals during the projected period of
activity and the location of the proposed
shallow hazards activity in waters
generally too shallow and distant for
most marine mammals of concern, the
number of potential harassment takings
is estimated to be small. In addition, no
take by injury and/or death is
anticipated, and the potential for
temporary or permanent hearing
impairment will be avoided through the
incorporation of the mitigation
measures mentioned in this document.
No rookeries, mating grounds, areas of
concentrated feeding, or other areas of
special significance for marine
mammals are known to occur within or
near the planned area of operations
during the season of operations.

Because bowhead whales are east of
the activity area in the Canadian
Beaufort Sea until late August/early
September, shallow hazard survey
activities in the Alaskan Beaufort Sea
are not expected to impact subsistence
hunting of bowhead whales prior to that
date.

Appropriate mitigation measures to
avoid an unmitigable adverse impact on
the availability of bowhead whales for
subsistence needs will be the subject of
consultation between BP/EM/PAI and
subsistence users.

Also, while shallow hazard surveys in
the Alaskan Beaufort Sea has a potential
to influence seal hunting activities by
residents of Kaktovik, because the zone
of influence by shallow hazard survey
sources on seals is expected to be small
(less than a few hundred meters in
diameter), and because the village of
Nuigsut conducts its major sealing
during the summer months off the
Colville Delta, west of the proposed
survey area, NMFS believes that BP/EM/
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PAT’s shallow hazards survey will not
have an unmitigable adverse impact on
the availability of ringed, bearded and
spotted seals needed for subsistence.

Proposed Authorization

NMFS proposes to issue an IHA to
BP/EM/PALI to take certain species of
marine mammals incidental to
conducting a shallow hazards survey
during the 2001 Alaskan Beaufort Sea
open water season, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated. NMFS has
preliminarily determined that the
proposed activity would result in the
harassment of only small numbers of
bowhead whales, beluga whales, ringed
seals, bearded seals, and possibly
spotted seals and gray whales; would
have no more than a negligible impact
on these marine mammal stocks; and
would not have an unmitigable adverse
impact on the availability of marine
mammal stocks for subsistence uses.

Information Solicited

NMFS requests interested persons to
submit comments, and information,
concerning this request (see ADDRESSES).

Dated: May 23, 2001.

Wanda L. Cain,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 01-13524 Filed 5-29-01; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool, and Man-Made Fiber
Textile Products Produced or
Manufactured in Guatemala

May 23, 2001.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the U.S.
Customs website at http://
www.customs.gov. For information on

embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing,
carryover, and recrediting of unused
carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 65 FR 82328,
published on December 28, 2000). Also
see 65 FR 75673, published on
December 4, 2000.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 23, 2001

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 28, 2000, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Guatemala and exported
during the period which began onJanuary 1,
2001 and extends through December 31,
2001.

Effective on June 1, 2001, you are directed
to adjust the current limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Category Adjusted twelve-month

limit1
340/640 ......ccovveennee.. 1,821,744 dozen.
347/348 .......ccvveenee.. 2,204,351 dozen.
351/651 ....ccecvvveenen. 405,506 dozen.
443 .., 79,842 numbers.

54,264 dozens.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2000.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 01-13479 Filed 5—-29-01; 8:45 am]
BILLING CODE 3510-DR-F

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: Vol. 66, No. 80,
Wednesday, April 25, 2001, page 20790
PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: 10:00 a.m., June 7, 2001.
CHANGES IN MEETING: No requests were
received from outside participants,
therefore, the Commission Hearing on
Agenda and Priorities for FY 2003 is
canceled.
AGENDA: For a recorded message
containing the latest agenda
information, call (301) 504—0709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East West Highway.,
Bethesda, MD 20207 (301) 504—0800.
Dated: May 25, 2001.
Sadye E. Dunn,
Secretary.
[FR Doc. 01-13695 Filed 5-25-01; 2:37 pm]
BILLING CODE 6355-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: Vol. 66, No. 100,
Wednesday, May 23, 2001, page 28426.
PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: 10:00 a.m., Thursday, May 31,
2001.

CHANGES IN MEETING: The Commission
briefing on the Mid-Year Review for
fiscal year 2001 is canceled.

AGENDA: For a recorded message
containing the latest agenda
information, call (301) 504—0709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East West Highway.,
Bethesda, MD 20207 (301) 504—0800.

Dated: May 25, 2001.
Sadye E. Dunn,
Secretary.
[FR Doc. 01-13696 Filed 5—25-01; 2:37 pml]
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
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following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS) Supplement Part
219, Small Business Programs and
Associated Causes at 252.219; OMB
Number 0704-0386.

Type of Request: Extension.

Number of Respondents: 41.
Responses per respondent: 1.

Annual Responses: 41.

Average Burden Per Response: 1 hour.
Annual Burden Hours: 41.

Needs and Uses: This collection of
information is necessary to implement
the reporting requirements of the
acquisition-related sections of the Small
Business Act (15 U.S.C. 631, et seq.) and
the applicable sections of the Armed
Services Procurement Act (10 U.S.C.
2302, et seq.). DFARS 219.704 and the
clause at DFARS 252.219-7003, Small,
Small Disadvantaged and Women-
Owned Small Business Subcontracting
Plan (DoD Contracts), require prime
contractors to notify the administrative
contracting officer of any substitution of
firms that are not small, small
disadvantaged, or women-owned small
businesses for the firms listed in those
subcontracting plans that specifically
identify small, small disadvantaged, and
women-owned small businesses.
Notifications must be in writing and
may be submitted in a contractor-
specified format.

Affected Public: Business or Other
For-Profit; Not-For-Profit Institutions.

Frequency: On Occasion.

Respondent’s Obligation: Required to
Obtain or Retain Benefits.

OMB Desk Officer: Mr. David M.
Pritzker. Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Pritzker at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DoD Clearance Officer: Mr. Robert
Cushing. Written requests for copies of
the information collection proposal
should be sent to Mr. Cushing, WHS/
DIOR, 1215 Jefferson Davis Highway,
Suite 1204, Arlington, VA 22202-4302.

Dated: May 22, 2001.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-13458 Filed 5-29-01; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Advisory Committee on
Military Personnel Testing; Meeting

ACTION: Notice.

Pursuant to Public Law 92-463,
notice is hereby given that a meeting of
the Defense Advisory Committee on
Military Personnel Testing is scheduled
to be held from 8 a.m. to 5 p.m. on June
14, 2001, and from 8 a.m. to 5 p.m. on
June 15, 2001. The meeting will be held
at the Fulton Lane Inn, Charleston,
South Carolina. The purpose of the
meeting is to review planned changes
and progress in developing
computerized and paper-and-pencil
enlistment tests and renorming of the
tests. Persons desiring to make oral
presentations or submit written
statements for consideration at the
Committee meeting must contact Dr.
Jane M. Arabian, Assistant Director,
Accession Policy, Office of the Assistant
Secretary of Defense (Force Management
Policy), Room 2B271, The Pentagon,
Washington, DC 20301-4000, telephone
(703) 697-9271, no later than May 31,
2001.

Dated: May 10, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-13459 Filed 5—29-01; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board; Meeting

AGENCY: Department of Defense.

ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board
Task Force on Intelligence Needs for
Homeland Defense Chemical Panel will
meet in closed session on June 5-6,
2001, in Las Vegas, Nevada. This Task
Force will consider a broad spectrum of
intelligence issues as they relate to
chemical warfare issues, from early
threat detection to deterrence, through
response including attribution.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
this meeting, the Task Force will review
and evaluate the Department’s ability to

evaluate the collection and analysis of
target-related information and weapon
unique information relative to chemical
warfare issues; examine the role of
HUMINT against these missions as well
as the technology that the HUMINT
collectors need to be equipped with;
consider strategic indications and
warning and tactical warning
dissemination and how the two need to
be merged; analyze methodology to
correlate large data flows spatially
temporally and functionally; and assess
the robustness of today’s intelligence
apparatus for coping with these
challenges.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92463, as amended (5 U.S.C.
App. II), it has been determined that this
Defense Science Board Task Force
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) and that, accordingly,
this meeting will be closed to the
public.

Dated: May 10, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-13460 Filed 5-29-01; 8:45 am]|
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Strategic Environmental Research and
Development Program, Scientific
Advisory Board; Meeting

ACTION: Notice.

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—463), announcement is
made of the following Committee
meeting:

Date of Meeting: June 13, 2001 from 0830
to 1710.

Place: National Rural Electric Cooperative
Association (NRECA), 4301 Wilson
Boulevard, Conference Center Room 1,
Arlington, VA 22203

Matters To Be Considered: Research and
Development proposals and continuing
projects requesting Strategic Environmental
Research and Development Program funds in
excess of one million dollars will be
reviewed.

This meeting is open to the public. Any
interested person may attend, appear before,
or file statements with the Scientific
Advisory Board at the time and in the
manner permitted by the Board.

For Further Information Contact: Ms.
Veronica Rice, SERDP Program Office, 901
North Stuart Street, Suite 303, Arlington, VA
or by telephone at (703) 696—2119.
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Dated: May 10, 2001.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 01-13461 Filed 5-29-01; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Army Science Board; Notice of Closed
Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee ACT
(P.L. 92—463) announcement is made of
the following Study Group Meeting:

Name of Study Group: Asymmetric Study
Group.

Date of Meeting: 13 June 2001.

Time of Meeting 0800—1630.

Place of Meeting: Directed Technologies,
Inc., 3601 Wilson Boulevard, Suite 650,
Arlington, VA 22201, Phone: (703) 243-3383,
FAX: (703) 243-2724.

Agenda: The Army Science Board Study
Group will conduct a study on “Asymmetric
Threats to Land Based Operations (2015—
2020)” as a means of examining and
addressing innovative ways that asymmetric
threats can be used to disrupt land based
operations in the future. The 1-day meeting
will be closed to the public. This meeting
will be closed to the public in accordance
with Section 552(c) of Title 5, U.S.C.
Appendix 2, subsection 10(d). For further
information, please contact Ms. Betty
LaFavers, Office by the Assistant Secretary of
the Army (Acquisition, Logistics and
Technology), (703) 695—-1683.

Wayne Joyner,
Executive Assistant, Army Science Board.

4th Meeting— “Asymmetric Threats to Land
Based Operations 2015-2020"

Director Technologies, Inc., 3601 Wilson
Boulevard, Suite 650, Arlington, VA 22201,
703 243-3383)—Fax 703 243-2724.

Agenda

13 June 2001

0800 Administrative Matters—Co-Chairs

815 Executive Session (Internal Working
Sessions)—All

1000 Break

1015 Executive Session (Continued)—ALL

1230 Lunch & Roundtable Discussion

1300 Executive Session (Continued)—ALL

1500 Break

1515 Executive Session—ALL

1630 Ajourn—ALL

[FR Doc. 01-13533 Filed 5-29-01; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Defense Logistics Agency

Privacy Act of 1974; Systems of
Records

AGENCY: Defense Logistics Agency, DoD.

ACTION: Notice to amend systems of
records.

SUMMARY: The Defense Logistics Agency
proposes to amend a system of records
notice in its inventory of record systems
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended.

DATES: This action will be effective
without further notice on June 28, 2001,
unless comments are received that
would result in a contrary
determination.

ADDRESSES: Send comments to the
Privacy Act Officer, Headquarters,
Defense Logistics Agency, ATTN: DSC—
C, 8725 John J. Kingman Road, Suite
2533, Fort Belvoir, VA 22060-6221

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Salus at (703) 767—6183.
SUPPLEMENTARY INFORMATION: The
Defense Logistics Agency notices for
systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address above.

The Defense Logistics Agency
proposes to amend a system of records
notice in its inventory of record systems
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended. The
amendment is not within the purview of
subsection (r) of the Privacy Act of 1974
(5 U.S.C. 552a), as amended, which
requires the submission of a new or
altered system report.

Dated: May 10, 2001.
L.M. Bynum,
Alternate OSD Federal Register Liaison

Officer, Department of Defense.
$322.10 DMDC

SYSTEM NAME!:

Defense Manpower Data Center Data
Base (July 13, 2000, 65 FR 43302).

CHANGES:
* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

Add to entry ‘date of award of
certification of military experience and
training’.

* * * * *

S$322.10 DMDC

SYSTEM NAME!

Defense Manpower Data Center Data
Base.

SYSTEM LOCATION:

Primary location: Naval Postgraduate
School Computer Center, Naval
Postgraduate School, Monterey, CA
93943-5000.

Back-up location: Defense Manpower
Data Center, DoD Center Monterey Bay,
400 Gigling Road, Seaside, CA 93955—
6771.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All Army, Navy, Air Force and
Marine Corps officer and enlisted
personnel who served on active duty
from July 1, 1968, and after or who have
been a member of reserve component
since July 1975; retired Army, Navy, Air
Force, and Marine Corps officer and
enlisted personnel; active and retired
Coast Guard personnel; active and
retired members of the commissioned
corps of the National Oceanic and
Atmospheric Administration;
participants in Project 100,000 and
Project Transition, and the evaluation
control groups for these programs. All
individuals examined to determine
eligibility for military service at an
Armed Forces Entrance and Examining
Station from July 1, 1970, and later.

Current and former DoD civilian
employees since January 1, 1972. All
veterans who have used the GI Bill
education and training employment
services office since January 1, 1971. All
veterans who have used GI Bill
education and training entitlements,
who visited a state employment service
office since January 1, 1971, or who
participated in a Department of Labor
special program since July 1, 1971. All
individuals who ever participated in an
educational program sponsored by the
U.S. Armed Forces Institute and all
individuals who ever participated in the
Armed Forces Vocational Aptitude
Testing Programs at the high school
level since September 1969.

Individuals who responded to various
paid advertising campaigns seeking
enlistment information since July 1,
1973; participants in the Department of
Health and Human Services National
Longitudinal Survey.

Individuals responding to recruiting
advertisements since January 1987;
survivors of retired military personnel
who are eligible for or currently
receiving disability payments or
disability income compensation from
the Department of Veterans Affairs;
surviving spouses of active or retired
deceased military personnel; 100%
disabled veterans and their survivors;
survivors of retired Coast Guard
personnel; and survivors of retired
officers of the National Oceanic and
Atmospheric Administration who are
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eligible for or are currently receiving
Federal payments due to the death of
the retiree.

Individuals receiving disability
compensation from the Department of
Veterans Affairs or who are covered by
a Department of Veterans Affairs’
insurance or benefit program;
dependents of active duty military
retirees, selective service registrants.

Individuals receiving a security
background investigation as identified
in the Defense Central Index of
Investigation. Former military and
civilian personnel who are employed by
DoD contractors and are subject to the
provisions of 10 U.S.C. 2397.

All Federal Civil Service employees.

All non-appropriated funded
individuals who are employed by the
Department of Defense.

Individuals who were or may have
been the subject of tests involving
chemical or biological human-subject
testing; and individuals who have
inquired or provided information to the
Department of Defense concerning such
testing.

CATEGORIES OF RECORDS IN THE SYSTEM:

Computerized personnel/
employment/pay records consisting of
name, Service Number, Selective
Service Number, Social Security
Number, compensation data,
demographic information such as home
town, age, sex, race, and educational
level; civilian occupational information;
performance ratings of DoD civilian
employees and military members;
reasons given for leaving military
service or DoD civilian service; civilian
and military acquisition work force
warrant location, training and job
specialty information; military
personnel information such as rank,
assignment/deployment, length of
service, military occupation, aptitude
scores, post-service education, training,
and employment information for
veterans; participation in various
inservice education and training
programs; date of award of certification
of military experience and training;
military hospitalization and medical
treatment, immunization, and
pharmaceutical dosage records; home
and work addresses; and identities of
individuals involved in incidents of
child and spouse abuse, and
information about the nature of the
abuse and services provided.

CHAMPUS claim records containing
enrollee, patient and health care facility,
provided data such as cause of
treatment, amount of payment, name
and Social Security or tax identification
number of providers or potential
providers of care.

Selective Service System registration
data.

Department of Veteran Affairs
disability payment records.

Credit or financial data as required for
security background investigations.

Criminal history information on
individuals who subsequently enter the
military.

Office of Personnel Management
(OPM) Central Personnel Data File
(CPDF), an extract from OPM/GOVT-1,
General Personnel Records, containing
employment/personnel data on all
Federal employees consisting of name,
Social Security Number, date of birth,
sex, work schedule (full-time, part-time,
intermittent), annual salary rate (but not
actual earnings), occupational series,
position occupied, agency identifier,
geographic location of duty station,
metropolitan statistical area, and
personnel office identifier. Extract from
OPM/CENTRAL-1, Civil Service
Retirement and Insurance Records,
including postal workers covered by
Civil Service Retirement, containing
Civil Service Claim number, date of
birth, name, provision of law retired
under, gross annuity, length of service,
annuity commencing date, former
employing agency and home address.
These records provided by OPM for
approved computer matching.

Non-appropriated fund employment/
personnel records consist of Social
Security Number, name, and work
address.

Military drug test records containing
the Social Security Number, date of
specimen collection, date test results
reported, reason for test, test results,
base/area code, unit, service, status
(active/reserve), and location code of
testing laboratory.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 5 U.S.C. App. 3 (Pub. L.
95-452, as amended (Inspector General
Act of 1978)); 10 U.S.C. 136, Under
Secretary of Defense for Personnel and
Readiness; 10 U.S.C. 1562, Database on
Domestic Violence Incidents; 10 U.S.C.
2358, Research and Development
Projects; and E.O. 9397 (SSN).

PURPOSE(S):

The purpose of the system of records
is to provide a single central facility
within the Department of Defense to
assess manpower trends, support
personnel and readiness functions, to
perform longitudinal statistical
analyses, identify current and former
DoD civilian and military personnel for
purposes of detecting fraud and abuse of
pay and benefit programs, to register
current and former DoD civilian and

military personnel and their authorized
dependents for purposes of obtaining
medical examination, treatment or other
benefits to which they are qualified, and
to collect debts owed to the United
States Government and state and local
governments.

Information will be used by agency
officials and employees, or authorized
contractors, and other DoD Components
in the preparation of the histories of
human chemical or biological testing or
exposure; to conduct scientific studies
or medical follow-up programs; to
respond to Congressional and Executive
branch inquiries; and to provide data or
documentation relevant to the testing or
exposure of individuals

All records in this record system are
subject to use in authorized computer
matching programs within the
Department of Defense and with other
Federal agencies or non-Federal
agencies as regulated by the Privacy Act
of 1974, as amended, (5 U.S.C. 552a).

Military drug test records will be
maintained and used to conduct
longitudinal, statistical, and analytical
studies and computing demographic
reports on military personnel. No
personal identifiers will be included in
the demographic data reports. All
requests for Service-specific drug testing
demographic data will be approved by
the Service designated drug testing
program office. All requests for DoD-
wide drug testing demographic data will
be approved by the DoD Coordinator for
Drug Enforcement Policy and Support,
1510 Defense Pentagon, Washington, DC
20301-1510.

Routine uses of records maintained in
the system, including categories of users
and the purposes of such uses: In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act, these records or
information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

1. To the Department of Veteran
Affairs (DVA):

a. To provide military personnel and
pay data for present and former military
personnel for the purpose of evaluating
use of veterans benefits, validating
benefit eligibility and maintaining the
health and well being of veterans and
their family members.

b. To provide identifying military
personnel data to the DVA and its
insurance program contractor for the
purpose of notifying separating eligible
Reservists of their right to apply for
Veteran’s Group Life Insurance coverage
under the Veterans Benefits
Improvement Act of 1996 (38 U.S.C.
1968).
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c. To register eligible veterans and
their dependents for DVA programs.

d. To conduct computer matching
programs regulated by the Privacy Act
of 1974, as amended (5 U.S.C. 552a), for
the purpose of:

(1) Providing full identification of
active duty military personnel,
including full-time National Guard/
Reserve support personnel, for use in
the administration of DVA’s
Compensation and Pension benefit
program. The information is used to
determine continued eligibility for DVA
disability compensation to recipients
who have returned to active duty so that
benefits can be adjusted or terminated
as required and steps taken by DVA to
collect any resulting over payment (38
U.S.C. 5304(c)).

(2) Providing military personnel and
financial data to the Veterans Benefits
Administration, DVA for the purpose of
determining initial eligibility and any
changes in eligibility status to insure
proper payment of benefits for GI Bill
education and training benefits by the
DVA under the Montgomery GI Bill
(Title 10 U.S.C., Chapter 1606—Selected
Reserve and Title 38 U.S.C., Chapter
30—Active Duty). The administrative
responsibilities designated to both
agencies by the law require that data be
exchanged in administering the
programs.

(3) Providing identification of reserve
duty, including full-time support
National Guard/Reserve military
personnel, to the DVA, for the purpose
of deducting reserve time served from
any DVA disability compensation paid
or waiver of VA benefit. The law (10
U.S.C. 12316) prohibits receipt of
reserve pay and DVA compensation for
the same time period, however, it does
permit waiver of DVA compensation to
draw reserve pay.

(4) Providing identification of former
active duty military personnel who
received separation payments to the
DVA for the purpose of deducting such
repayment from any DVA disability
compensation paid. The law requires
recoupment of severance payments
before DVA disability compensation can
be paid (10 U.S.C. 1174).

(5) Providing identification of former
military personnel and survivor’s
financial benefit data to DVA for the
purpose of identifying military retired
pay and survivor benefit payments for
use in the administration of the DVA’s
Compensation and Pension program (38
U.S.C. 5106). The information is to be
used to process all DVA award actions
more efficiently, reduce subsequent
overpayment collection actions, and
minimize erroneous payments.

e. To provide identifying military
personnel data to the DVA for the
purpose of notifying such personnel of
information relating to educational
assistance as required by the Veterans
Programs Enhancement Act of 1998 (38
U.S.C. 3011 and 3034).

2. To the Office of Personnel
Management (OPM):

a. Consisting of personnel/
employment/financial data for the
purpose of carrying out OPM’s
management functions. Records
disclosed concern pay, benefits,
retirement deductions and any other
information necessary for those
management functions required by law
(Pub. L. 83—598, 84—-356, 86—724, 94—
455 and 5 U.S.C. 1302, 2951, 3301,
3372, 4118, 8347).

b. To conduct computer matching
programs regulated by the Privacy Act
of 1974, as amended (5 U.S.C. 552a) for
the purpose of:

(1) Exchanging personnel and
financial information on certain military
retirees, who are also civilian employees
of the Federal government, for the
purpose of identifying those individuals
subject to a limitation on the amount of
military retired pay they can receive
under the Dual Compensation Act (5
U.S.C. 5532), and to permit adjustments
of military retired pay by the Defense
Finance and Accounting Service and to
take steps to recoup excess of that
permitted under the dual compensation
and pay cap restrictions.

(2) Exchanging personnel and
financial data on civil service
annuitants (including disability
annuitants under age 60) who are
reemployed by DoD to insure that
annuities of DoD reemployed annuitants
are terminated where applicable, and
salaries are correctly offset where
applicable as required by law (5 U.S.C.
8331, 8344, 8401 and 8468).

(3) Exchanging personnel and
financial data to identify individuals
who are improperly receiving military
retired pay and credit for military
service in their civil service annuities,
or annuities based on the ‘guaranteed
minimum’ disability formula. The
match will identify and/or prevent
erroneous payments under the Civil
Service Retirement Act (CSRA) 5 U.S.C.
8331 and the Federal Employees’
Retirement System Act (FERSA) 5
U.S.C. 8411. DoD’s legal authority for
monitoring retired pay is 10 U.S.C.
1401.

(4) Exchanging civil service and
Reserve military personnel data to
identify those individuals of the Reserve
forces who are employed by the Federal
government in a civilian position. The
purpose of the match is to identify those

particular individuals occupying critical
positions as civilians and cannot be
released for extended active duty in the
event of mobilization. Employing
Federal agencies are informed of the
reserve status of those affected
personnel so that a choice of
terminating the position or the reserve
assignment can be made by the
individual concerned. The authority for
conducting the computer match is
contained in E.O. 11190, Providing for
the Screening of the Ready Reserve of
the Armed Services.

3. To the Internal Revenue Service
(IRS) for the purpose of obtaining home
addresses to contact Reserve component
members for mobilization purposes and
for tax administration For the purpose
of conducting aggregate statistical
analyses on the impact of DoD
personnel of actual changes in the tax
laws and to conduct aggregate statistical
analyses to lifestream earnings of
current and former military personnel to
be used in studying the comparability of
civilian and military pay benefits. To
aid in administration of Federal
IncomeTax laws and regulations,
identifying non-compliance and
delinquent filers.

4. To the Department of Health and
Human Services (DHHS):

a. To the Office of the Inspector
General, DHHS, for the purpose of
identification and investigation of DoD
employees and military members who
may be improperly receiving funds
under the Aid to Families of Dependent
Children Program.

b. To the Office of Child Support
Enforcement, Federal Parent Locator
Service, DHHS, pursuant to 42 U.S.C.
653 and 653a; to assist in locating
individuals for the purpose of
establishing parentage; establishing,
setting the amount of, modifying, or
enforcing child support obligations; or
enforcing child custody or visitation
orders; and for conducting computer
matching as authorized by E.O. 12953 to
facilitate the enforcement of child
support owed by delinquent obligors
within the entire civilian Federal
government and the Uniformed Services
work force (active and retired).
Identifying delinquent obligors will
allow State Child Support Enforcement
agencies to commence wage
withholding or other enforcement
actions against the obligors.

Note 1: Information requested by DHHS is
not disclosed when it would contravene U.S.
national policy or security interests (42
U.S.C. 653(e)).

Note 2: Quarterly wage information is not
disclosed for those individuals performing
intelligence or counter-intelligence functions
and a determination is made that disclosure
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could endanger the safety of the individual
or compromise an ongoing investigation or
intelligence mission (42 U.S.C. 653(n)).

c. To the Health Care Financing
Administration (HCFA), DHHS for the
purpose of monitoring HCFA
reimbursement to civilian hospitals for
Medicare patient treatment. The data
will ensure no Department of Defense
physicians, interns or residents are
counted for HCFA reimbursement to
hospitals.

d. To the Center for Disease Control
and the National Institutes of Mental
Health, DHHS, for the purpose of
conducting studies concerned with the
health and well being for active duty,
reserve, and retired personnel or
veterans, to include family members.

5. To the Social Security
Administration (SSA):

a. To the Office of Research and
Statistics for the purpose of (1)
conducting statistical analyses of impact
of military service and use of GI Bill
benefits on long term earnings, and

(2) obtaining current earnings data on
individuals who have voluntarily left
military service or DoD civil
employment so that analytical
personnel studies regarding pay,
retention and benefits may be
conducted.

Note 3: Earnings data obtained from the
SSA and used by DoD does not contain any
information which identifies the individual
about whom the earnings data pertains.

b. To the Bureau of Supplemental
Security Income for the purpose of
verifying information provided to the
SSA by applicants and recipients/
beneficiaries, who are retired members
of the Uniformed Services or their
survivors, for Supplemental Security
Income (SSI) or Special Veterans’
Benefits (SVB). By law (42 U.S.C. 1006
and 1383), the SSA is required to verify
eligibility factors and other relevant
information provided by the SSI or SVB
applicant from independent or collateral
sources and obtain additional
information as necessary before making
SSI or SVB determinations of eligibility,
payment amounts, or adjustments
thereto.

6. To the Selective Service System
(SSS) for the purpose of facilitating
compliance of members and former
members of the Armed Forces, both
active and reserve, with the provisions
of the Selective Service registration
regulations (50 U.S.C. App. 451 and
E.O. 11623).

7. To DoD Givilian Contractors and
grantees for the purpose of performing
research on manpower problems for
statistical analyses.

8. To the Department of Labor (DOL)
to reconcile the accuracy of

unemployment compensation payments
made to former DoD civilian employees
and military members by the states. To
the Department of Labor to survey
military separations to determine the
effectiveness of programs assisting
veterans to obtain employment.

9. To the U.S. Coast Guard (USCG) of
the Department of Transportation (DOT)
to conduct computer matching programs
regulated by the Privacy Act of 1974, as
amended (5 U.S.C. 552a), for the
purpose of exchanging personnel and
financial information on certain retired
USCG military members, who are also
civilian employees of the Federal
government, for the purpose of
identifying those individuals subject to
a limitation on the amount of military
pay they can receive under the Dual
Compensation Act (5 U.S.C. 5532), and
to permit adjustments of military retired
pay by the U.S. Coast Guard and to take
steps to recoup excess of that permitted
under the dual compensation and pay
cap restrictions.

10. To the Department of Housing and
Urban Development (HUD) to provide
data contained in this record system
that includes the name, Social Security
Number, salary and retirement pay for
the purpose of verifying continuing
eligibility in HUD’s assisted housing
programs maintained by the Public
Housing Authorities (PHAs) and
subsidized multi-family project owners
or management agents. Data furnished
will be reviewed by HUD or the PHAs
with the technical assistance from the
HUD Office of the Inspector General
(OIG) to determine whether the income
reported by tenants to the PHA or
subsidized multi-family project owner
or management agent is correct and
complies with HUD and PHA
requirements.

11. To Federal and Quasi-Federal
agencies, territorial, state, and local
governments to support personnel
functions requiring data on prior
military service credit for their
employees or for job applications. To
determine continued eligibility and help
eliminate fraud and abuse in benefit
programs and to collect debts and over
payments owned to these programs. To
assist in the return of unclaimed
property or assets escheated to states of
civilian employees and military member
and to provide members and former
members with information and
assistance regarding various benefit
entitlements, such as state bonuses for
veterans, etc. Information released
includes name, Social Security Number,
and military or civilian address of
individuals. To detect fraud, waste and
abuse pursuant to the authority
contained in the Inspector General Act

of 1978, as amended (Pub. L. 95-452)
for the purpose of determining
eligibility for, and/or continued
compliance with, any Federal benefit
program requirements.

12. To private consumer reporting
agencies to comply with the
requirements to update security
clearance investigations of DoD
personnel.

13. To consumer reporting agencies to
obtain current addresses of separated
military personnel to notify them of
potential benefits eligibility.

14. To Defense contractors to monitor
the employment of former DoD
employees and members subject to the
provisions of 41 U.S.C. 423.

15. To financial depository
institutions to assist in locating
individuals with dormant accounts in
danger of reverting to state ownership
by escheatment for accounts of DoD
civilian employees and military
members.

16. To any Federal, state or local
agency to conduct authorized computer
matching programs regulated by the
Privacy Act of 1974, as amended, (5
U.S.C. 552a) for the purposes of
identifying and locating delinquent
debtors for collection of a claim owed
the Department of Defense or the United
States Government under the Debt
Collection Act of 1982 (Pub. L. 97—-365)
and the Debt Collection Improvement
Act of 1996 (Pub. L. 104-134).

17. To state and local law
enforcement investigative agencies to
obtain criminal history information for
the purpose of evaluating military
service performance and security
clearance procedures (10 U.S.C. 2358).

18. To the United States Postal
Service to conduct computer matching
programs regulated by the Privacy Act
of 1974, as amended (5 U.S.C. 552a), for
the purposes of:

a. Exchanging civil service and
Reserve military personnel data to
identify those individuals of the Reserve
forces who are employed by the Federal
government in a civilian position. The
purpose of the match is to identify those
particular individuals occupying critical
positions as civilians and who cannot be
released for extended active duty in the
event of mobilization. The Postal
Service is informed of the reserve status
of those affected personnel so that a
choice of terminating the position on
the reserve assignment can be made by
the individual concerned. The authority
for conducting the computer match is
contained in E.O. 11190, Providing for
the Screening of the Ready Reserve of
the Armed Forces.

b. Exchanging personnel and financial
information on certain military retirees
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who are also civilian employees of the
Federal government, for the purpose of
identifying those individuals subject to
a limitation on the amount of retired
military pay they can receive under the
Dual Compensation Act (5 U.S.C. 5532),
and permit adjustments to military
retired pay to be made by the Defense
Finance and Accounting Service and to
take steps to recoup excess of that
permitted under the dual compensation
and pay cap restrictions.

19. To the Armed Forces Retirement
Home (AFRH), which includes the
United States Soldier’s and Airmen’s
Home (USSAH) and the United States
Naval Home (USNH) for the purpose of
verifying Federal payment information
(military retired or retainer pay, civil
service annuity, and compensation from
the Department of Veterans Affairs)
currently provided by the residents for
computation of their monthly fee and to
identify any unreported benefit
payments as required by the Armed
Forces Retirement Home Act of 1991,
Public Law 101-510 (24 U.S.C. 414).

20. To Federal and Quasi-Federal
agencies, territorial, state and local
governments, and contractors and
grantees for the purpose of supporting
research studies concerned with the
health and well being of active duty,
reserve, and retired personnel or
veterans, to include family members.
DMDC will disclose information from
this system of records for research
purposes when DMDC:

a. Has determined that the use or
disclosure does not violate legal or
policy limitations under which the
record was provided, collected, or
obtained;

b. Has determined that the research
purpose (1) cannot be reasonably
accomplished unless the record is
provided in individually identifiable
form, and (2) warrants the risk to the
privacy of the individual that additional
exposure of the record might bring;

c. Has required the recipient to (1)
establish reasonable administrative,
technical, and physical safeguards to
prevent unauthorized use or disclosure
of the record, and (2) remove or destroy
the information that identifies the
individual at the earliest time at which
removal or destruction can be
accomplished consistent with the
purpose of the research project, unless
the recipient has presented adequate
justification of a research or health
nature for retaining such information,
and (3) make no further use or
disclosure of the record except (A) in
emergency circumstances affecting the
health or safety of any individual, (B)
for use in another research project,
under these same conditions, and with

written authorization of the Department,
(C) for disclosure to a properly
identified person for the purpose of an
audit related to the research project, if
information that would enable research
subjects to be identified is removed or
destroyed at the earliest opportunity
consistent with the purpose of the audit,
or (D) when required by law;

d. Has secured a written statement
attesting to the recipient’s
understanding of, and willingness to
abide by these provisions.

21. To the Educational Testing
Service, American College Testing, and
like organizations for purposes of
obtaining testing, academic,
socioeconomic, and related
demographic data so that analytical
personnel studies of the Department of
Defense civilian and military workforce
can be conducted.

Note 4: Data obtained from such
organizations and used by DoD does not
contain any information which identifies the
individual about whom the data pertains.

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of the DLA
compilation of record system notices
apply to this record system.

Note 5: Military drug test information
involving individuals participating in a drug
abuse rehabilitation program shall be
confidential and be disclosed only for the
purposes and under the circumstances
expressly authorized in 42 U.S.C. 290dd-2.
This statute takes precedence over the
Privacy Act of 1974, in regard to accessibility
of such records except to the individual to
whom the record pertains. The DoD ‘Blanket
Routine Uses’ do not apply to these types
records.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Electronic storage media.

RETRIEVABILITY:

Retrieved by name, Social Security
Number, occupation, or any other data
element contained in system.

SAFEGUARDS:

Access to personal information at
both locations is restricted to those who
require the records in the performance
of their official duties. Access to
personal information is further
restricted by the use of passwords
which are changed periodically.
Physical entry is restricted by the use of
locks, guards, and administrative
procedures.

RETENTION AND DISPOSAL:
Disposition pending.

SYSTEM MANGER(S) AND ADDRESS:

Deputy Director, Defense Manpower
Data Center, DoD Center Monterey Bay,
400 Gigling Road, Seaside, CA 93955—
6771.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves should
address written inquiries to the Privacy
Act Officer, Headquarters, Defense
Logistics Agency, ATTN: CAAR, 8725
John J. Kingman Road, Suite 2533, Fort
Belvoir, VA 22060-6221.

Written requests should contain the
full name, Social Security Number, date
of birth, and current address and
telephone number of the individual.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
system of records should address
inquiries to the Privacy Act Officer,
Headquarters, Defense Logistics Agency,
ATTN: CAAR, 8725 John J. Kingman
Road, Suite 2533, Fort Belvoir, VA
22060-6221. Written requests should
contain the full name, Social Security
Number, date of birth, and current
address and telephone number of the
individual.

CONTESTING RECORD PROCEDURES:

The DLA rules for accessing records,
for contesting contents and appealing
initial agency determinations are
contained in DLA Regulation 5400.21,
32 CFR part 323, or may be obtained
from the Privacy Act Officer,
Headquarters, Defense Logistics Agency,
ATTN: CAAR, 8725 John J. Kingman
Road, Suite 2533, Fort Belvoir, VA
22060-6621.

RECORD SOURCE CATEGORIES:

The military services, the Department
of Veterans Affairs, the Department of
Education, Department of Health and
Human Services, from individuals via
survey questionnaires, the Department
of Labor, the Office of Personnel
Management, Federal and Quasi-Federal
agencies, and the Selective Service
System.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 01-13457 Filed 5-29-01; 8:45 am)]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Department of the Navy

Meeting of the Chief of Naval
Operations (CNO) Executive Panel

AGENCY: Department of the Navy, DOD.
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ACTION: Notice of closed meeting.

SUMMARY: The CNO Executive Panel
will meet to conduct the midterm
briefing of the War for People and
Professional Development Task Forces
to the Chief of Naval Operations. This
meeting will consist of discussions
relating to Navy strategy for human
resources. This meeting will be closed
to the public.
DATES: The meeting will be held on
Friday, June 8, 2001, from 7:30 a.m. to
8:30 a.m.
ADDRESSES: The meeting will be held at
the Office of the Chief of Naval
Operations, 2000 Navy Pentagon, Room
4E630, Washington, DC 20350-2000.
FOR FURTHER INFORMATION CONCERNING
THIS MEETING CONTACT: Commander
Christopher Agan, CNO Executive
Panel, 4825 Mark Center Drive,
Alexandria, VA 22311, (703) 681-6205.
SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of the Federal
Advisory Committee Act (5 U.S.C. App.
2), these matters constitute information
that relates solely to the internal rules
and practices of the agency.
Accordingly, the Secretary of the Navy
has determined in writing that the
public interest requires that all sessions
of the meeting be closed to the public
because they will be concerned with
matters listed in title 5 U.S.C, section
552b(c)(2).

Dated: May 18, 2001.
J.L. Roth,
Lieutenant Commander, Judge Advocate
General’s Corps, Federal Register Liaison
Officer.
[FR Doc. 01-13462 Filed 5—-29-01; 8:45 am)]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION
[CFDA No.: 84.282A]

Office of Elementary and Secondary
Education; Public Charter Schools
Program—~Field-Initiated National
Activities Projects Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2001

Purpose of Program: The purpose of
the Public Charter Schools Program
(PCSP) is to increase national
understanding of the charter schools
model by providing financial assistance
for the planning, program design, and
initial implementation of charter
schools; evaluating the effects of charter
schools; and disseminating information
about charter schools and successful
practices in charter schools.

Eligible Applicants: State and local
educational agencies, public and private

nonprofit organizations, institutions of
higher education, authorized public
chartering agencies, charter school
developers, and public schools,
including public charter schools.
Eligible applicants may also apply as a
group, or consortium.

Applications Available: May 30, 2001.

Application packages will be
available by mail and electronically on
the World Wide Web at the following
sites:
http://www.ed.gov/GrantApps
http://www.uscharterschools.org

Deadline for Transmittal of
Applications: July 16, 2001.

Estimated Available Funds: $4
million.

Estimated Range of Awards: The size
of awards will be commensurate with
the nature and scope of the work
proposed.

Estimated Average Size of Awards:
$200,000-$400,000 per year.

Estimated Number of Awards: 10-20.

Note: These estimates are projections for
the guidance of potential applicants. The
Department is not bound by any estimates in
this notice.

Budget Period: 12 months.

Project Period: Up to 24 months.

Page Limit: The application narrative
may not exceed the equivalent of 20
double-spaced pages, with printing on
only one side of 872 x 11-inch paper.
Our reviewers will not read any pages
of your application that —

» Exceed the page limit if you apply
these standards; or

» Exceed the equivalent of the page
limit if you apply other standards.

Thus, we will remove all pages in
excess of the 20-page narrative
maximum or its equivalent.

Note: We have found that reviewers are
able to conduct the highest quality review
when applications are concise and easy to
read. We strongly encourage applicants to
use a 12-point or larger size font, one-inch
margins at the top, bottom, and both sides,
and pages numbered consecutively.

SUPPLEMENTARY INFORMATION: Section
10305 of the ESEA (National Activities)
authorizes the Secretary to award grants
under the PCSP to carry out national
activities. For FY 2001, the Department
is holding a grant competition for field-
initiated national activities projects.
Grants for national activities projects
under the PCSP are highly competitive.
Strong applications for national
activities grants clearly address each of
the applicable selection criteria. They
make a well-reasoned and compelling
case for the national significance of the
problems or issues that will be the
subject of the proposed project, and
present a project design that is

complete, clearly delineated, and
incorporates sound implementation
methods. In addition, the personnel
descriptions included in strong
applications make it apparent that the
project director, principal investigator,
and other key personnel possess
training and experience commensurate
with their duties.

The project period of the grant may be
from one to two years. In the
application, the project period should
be divided into 12-month budget
periods. Each 12-month budget should
be clearly delineated and justified in
terms of the proposed activities.

Allowable Activities: The following
are examples of the types of projects
that could be supported with a national
activities grant under the PCSP (for the
specific national activities authorized
under the PCSP, see section 10305(a) of
the ESEA (20 U.S.C. 8065(a)):

(1) Access to Federal Funds.
Disseminate information to charter
schools about federal programs in which
they may be eligible to participate and
provide technical assistance to charter
schools in applying for federal funds.

(2) Research. Conduct evaluations or
studies on various issues concerning
charter schools, such as student
achievement, teacher qualifications and
retention, and the demographic makeup
(e.g., age, race, gender, disability,
limited-English proficiency, and
previous public or private school
enrollment) of charter school students.

(3) Technical Assistance and
Planning. Assist charter school
developers with all aspects of planning,
designing, and implementing a charter
school. Some areas in which newly
created charter schools face challenges
include program design, curriculum
development, defining the school’s
mission, hiring staff, drafting charter
applications, student recruitment and
admissions, public relations and
community involvement, governance,
acquiring equipment and services,
budget and finances, facilities,
assessment and accountability, parental
involvement, serving students with
disabilities, and collaborating with other
entities to provide quality instruction
and services.

(4) Best or Promising Practices.
Disseminate information on best or
promising practices in charter schools to
other public schools, including charter
schools.

(5) Facilities. Disseminate information
about programs and financial resources
available to charter schools for facilities,
including information about successful
programs and how charter schools can
access private capital.
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Collaboration: We encourage
collaboration in the development of
these projects. For example, charter
school resource centers may collaborate
with successful charter schools to
disseminate information about the
charter school’s program; authorized
institutions of higher education may
collaborate with authorized public
chartering agencies to develop methods
for assessing student achievement in
charter schools; and charter schools may
collaborate with each other to establish
networks to address some of the
implementation issues facing newly
created charter schools.

Selection Criteria: The Secretary uses
the selection criteria published in 34
CFR 75.210 to evaluate applications for
grants under the field-initiated national
activities competition for FY 2001. The
application package includes the
specific SELECTION CRITERIA and the
points assigned to each criterion.

Applicable Regulations and Statute:
The Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 75, 76, 77, 79, 80, 81, 82,
85, 86, 97, and 99. Title X, part C,
Elementary and Secondary Education
Act of 1965 (ESEA), as amended, 20
U.S.C. 8061-8067.

The following definitions are taken
from the PCSP authorizing statute, in
title X, part C of the ESEA. They are
being repeated in this application notice
for the convenience of the applicant.
Definitions

The following definitions apply to
this program:

(a) Charter school means a public
school that

(1) In accordance with a specific State
statute authorizing the granting of
charters to schools, is exempted from
significant State or local rules that
inhibit the flexible operation and
management of public schools, but not
from any rules relating to the other
requirements of this definition;

(2) Is created by a developer as a
public school, or is adapted by a
developer from an existing public
school, and is operated under public
supervision and direction;

(3) Operates in pursuit of a specific
set of educational objectives determined
by the school’s developer and agreed to
by the authorized public chartering
agency;

(4) Provides a program of elementary
or secondary education, or both;

(5) Is nonsectarian in its programs,
admissions policies, employment
practices, and all other operations, and
is not affiliated with a sectarian school
or religious institution;

(6) Does not charge tuition;

(7) Complies with the Age
Discrimination Act of 1975, title VI of
the Civil Rights Act of 1964, title IX of
the Education Amendments of 1972,
section 504 of the Rehabilitation Act of
1973, and part B of the Individuals With
Disabilities Education Act;

(8) Is a school to which parents
choose to send their children, and that
admits students on the basis of a lottery,
if more students apply for admission
than can be accommodated;

(9) Agrees to comply with the same
Federal and State audit requirements as
do other elementary and secondary
schools in the State, unless the
requirements are specifically waived for
the purposes of this program;

(10) Meets all applicable Federal,
State, and local health and safety
requirements;

(11) Operates in accordance with
State law; and

(12) Has a written performance
contract with the authorized public
chartering agency in the State that
includes a description of how student
performance will be measured in charter
schools pursuant to State assessments
that are required of other schools and
pursuant to any other assessments
mutually agreeable to the authorized
public chartering agency and the charter
school.

(b) Developer means an individual or
group of individuals (including a public
or private nonprofit organization),
which may include teachers,
administrators and other school staff,
parents, or other members of the local
community in which a charter school
project will be carried out.

(c) Eligible applicant means an
authorized public chartering agency
participating in a partnership with a
developer to establish a charter school
in accordance with title X, part C of the
ESEA.

(d) Authorized public chartering
agency means a State educational
agency, local educational agency, or
other public entity that has the authority
under State law and is approved by the
Secretary to authorize or approve a
charter school.

For Applications and Further
Information Contact: Donna M. Hoblit,
U.S. Department of Education, 400
Maryland Avenue, SW., Room 3C148,
Washington, DC 20202-6140.
Telephone (202) 205-9178. Internet
address: Donna.Hoblit@ed.gov

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

Individuals with disabilities may
obtain this document in an alternative

format (e.g., Braille, large print,
audiotape, or computer diskette) upon
request to the contact person listed
under For Applications and Further
Information Contact. Individuals with
disabilities may obtain a copy of the
application package in an alternative
format, also, by contacting that person.
However, the Department is not able to
reproduce in an alternative format the
standard forms included in the
application package.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/
legislation/FedRegister.

To use PDF, you must have Adobe
Acrobat Reader, which is available free
at the previous site. If you have
questions about using PDF, call the U.S.
Government Printing Office toll free at
1-888-293-6498; or in the Washington,
DC area at (202) 512—1530.

Note: The official version of a document is
the document published in the Federal
Register.

Program Authority: 20 U.S.C. 8061-8067.
Dated: May 24, 2001.

Thomas M. Corwin,

Acting Deputy Assistant Secretary for
Elementary and Secondary Education.

[FR Doc. 01-13551 Filed 5-29-01; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Arbitration Panel Decision Under the
Randolph-Sheppard Act

AGENCY: Department of Education.
ACTION: Notice of arbitration panel

decision under the Randolph-Sheppard
Act.

SUMMARY: Notice is hereby given that on
August 22, 2000, an arbitration panel
rendered a decision in the matter of Jack
Bedikian v. California Department of
Rehabilitation (Docket No. R-S/98-6).
This panel was convened by the U.S.
Department of Education pursuant to 20
U.S.C. 107d-1(a) upon receipt of a
complaint filed by petitioner, Jack
Bedikian.

FOR FURTHER INFORMATION CONTACT: A
copy of the full text of the arbitration
panel decision may be obtained from
George F. Arsnow, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3230, Mary E. Switzer Building,
Washington, DC 20202-2738.
Telephone: (202) 205-9317. If you use a
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telecommunications device for the deaf
(TDD), you may call the TDD number at
(202) 205-8298.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html.

SUPPLEMENTARY INFORMATION: Pursuant
to the Randolph-Sheppard Act (20
U.S.C. 107d-2(c)) (the Act), the
Secretary publishes in the Federal
Register a synopsis of each arbitration
panel decision affecting the
administration of vending facilities on
Federal and other property.

Background

This dispute concerns the alleged
improper termination of Mr. Jack
Bedikian, a licensed blind vendor, from
the Business Enterprise Program of the
California Department of Rehabilitation,
the State licensing agency (SLA).

A summary of the facts is as follows:
Mr. Bedekian (complainant) was a
licensed manager under the SLA’s
Randolph-Sheppard vending facility
program. Beginning in 1991,
complainant operated a cafeteria and
vending machine service at the
Worldway Postal Center (Worldway).

The SLA alleged that, starting in 1993,
it received complaints from Worldway
concerning health and service issues.
Specifically, in 1995 the Safety
Specialist of the Office of Safety and
Health at Worldway, who had the
responsibility for investigating health
and safety complaints from its
employees, requested that the SLA
terminate Mr. Bedikian’s agreement to
operate the facility based on complaints
from its employees.

Subsequently, the SLA issued a
formal reprimand to complainant
allowing 30 days for corrective action.
During this time, the SLA alleged that
it provided assistance to help
complainant correct deficiencies and
meet the needs of the customers. The
SLA noted some improvement in the
cafeteria operation. However, problems
concerning bug infestation of food and
drink and moldy bread were still being
reported to the Safety Specialist.

In September 1997, the SLA and the
Safety Specialist from Worldway met
again to review the complaints of the
employees concerning the freshness of
food from both the cafeteria and the
vending machines, pricing, and
rudeness of staff. Staff of the SLA’s
Business Enterprise Program
subsequently conducted an on-site
review of complainant’s facility.

On December 11, 1997, the Los
Angeles County Health Department
requested that complainant close his
facility as the result of violations in 17
categories, including unsafe food
temperature, handling and storage of
food, rodent and insect problems, and
improper storage of cooking equipment
and supplies. Other physical and
structural problems were identified that
were the responsibility of Worldway,
which initiated corrective action to
resolve these problems.

On December 16, 1997, the Los
Angeles County Health Department gave
complainant conditional approval to
reopen the cafeteria and vending
machine service serving packaged foods
only. Complainant allegedly disregarded
this restriction and attempted to serve
hot food although hot water for utensil
cleaning and hand washing was
unavailable. On December 17th, the
SLA issued a termination notice to
complainant, which was later rescinded
upon the SLA’s learning of the
conditional approval received by
complainant to reopen the facility.

The SLA alleged that it continued to
receive complaints from Worldway in
January 1998. On January 26, 1998, staff
of the SLA performed an inspection of
complainant’s facility and found 24
sanitation deficiencies. Subsequently,
on February 5, 1998, complainant was
notified of his license termination,
removal from the Worldway Postal
Center, and his appeal rights.

Complainant requested a full
evidentiary hearing on this matter,
which was held on March 27, 1998. In
a decision dated April 16, 1998, the
Administrative Law Judge affirmed the
SLA’s decision to terminate
complainant’s license and remove him
from the Worldway Postal Center
cafeteria and vending machine service.

It was this decision that complainant
sought to have reviewed by a Federal
arbitration panel. An arbitration hearing
on this matter was held on August 20,
1999, and a second hearing was held on
December 14, 1999.

Arbitration Panel Decision

The central issue before the
arbitration panel was whether the
actions taken by the California
Department of Rehabilitation to
terminate the vending license of Mr.
Bedikian and remove him from
managing the Worldway cafeteria and
vending machine service were in
accordance with the Act (20 U.S.C. 107
et seq.), the implementing regulations
(34 CFR part 395), and applicable State
rules and regulations.

The panel ruled that complainant was
essentially terminated for poor
performance in the operation of the
Worldway cafeteria and vending
machine service.

Based upon the evidence presented,
the panel determined that, while
complainant was not one of the more
successful managers, there was no
demonstrable effort by the SLA, other
than structural repairs, to assist
complainant in correcting problems and
keeping the Worldway cafeteria and
vending machine service operating.
Further, according to the evidence
received in the record, the panel
determined that the SLA and the postal
facility cooperated in the removal of the
complainant.

Therefore, the panel ruled that the
actions taken by the California
Department of Rehabilitation to remove
Mr. Bedikian from managing the
Worldway cafeteria and vending
machine service were not in accordance
with the Act, implementing regulations,
and State rules and regulations. The law
specifically requires the SLA to assist
the vendor in all reasonable ways to
overcome the problems cited by the
Federal facility. The obligation on the
SLA is an affirmative obligation, which
requires the State to do something
affirmatively.

Additionally, the panel agreed that
complainant was entitled to
compensatory damages for the loss of
net profits from his business in 1995
and 1996, as well as attorney’s fees and
costs totaling $59,570.44. The panel
directed the SLA to place the
complainant in the next available
facility that was likely to generate
approximately the same income.

The views and opinions expressed by
the panel do not necessarily represent
the views and opinions of the U.S.
Department of Education.
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Dated: May 23, 2001.
Francis V. Corrigan,

Deputy Director, National Institute on
Disability and Rehabilitation Research.

[FR Doc. 01-13468 Filed 5-29-01; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Paducah

AGENCY: Department of Energy (DOE).
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Paducah. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.

DATE: Thursday, June 21, 2001—5:30
p-m.—9:00 p.m.

ADDRESSES: Paducah Information Age
Park Resource Center, 2000 McCracken
Boulevard, Paducah, Kentucky.

FOR FURTHER INFORMATION CONTACT: W.
Don Seaborg, Deputy Designated
Federal Officer, Department of Energy
Paducah Site Office, Post Office Box
1410, MS-103, Paducah, Kentucky
42001, (270) 441-6806.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration and waste
management activities.

Tentative Agenda:

5:30 p.m. Informal Discussion

6:00 p.m. Call to Order

6:10 p.m. Approve Minutes

6:20 p.m. Presentations, Board
Response, Public Comments

8:00 p.m. Subcommittee Reports, Board
Response, Public Comments

8:30 p.m. Administrative Issues

9:00 p.m. Adjourn

Copies of the final agenda will be
available at the meeting.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Pat J. Halsey at the address or
telephone number listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly

conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments as the first
item of the meeting agenda.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available at the Department of Energy’s
Environmental Information Center and
Reading Room at 175 Freedom
Boulevard, Highway 60, Kevil,
Kentucky between 8 a.m. and 5 p.m. on
Monday thru Friday or by writing to Pat
J. Halsey, Department of Energy
Paducah Site Office, Post Office Box
1410, MS-103, Paducah, Kentucky
42001 or by calling her at (270) 441—
6802.

Issued at Washington, DC on May 23, 2001.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 01-13499 Filed 5-29-01; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

Notice of Intent To Establish the
Advisory Board on Electricity

Pursuant to section 9(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92—-463), and in accordance with title
41 of the Code of Federal Regulations,
section 101-6.1015(a), this is notice of
intent to establish the Advisory Board
on Electricity. This intent to establish
follows consultation with the
Committee Management Secretariat of
the General ServicesAdministration,
pursuant to 41 CFR subpart 101-6.10.

The purpose of the Board is to
provide the Secretary of Energy and his
designee(s) with advice, information,
and recommendations on issues,
policies, and programs related to the
electric utility sector. The Board will:
(1) Provide advice to the Department of
Energy on electricity policy issues of
concern to the Department; (2) advise
the Department on supply and delivery
systems (generation, transmission, and
distribution) issues; (3) provide advice
on market structure and barriers to
construction of new generation and
transmission facilities and make
recommendations on policy and
Department initiatives with respect to
issues identified; (4) advise the

Department on coordination of
electricity supply and reliability issues
and initiatives with appropriate private
sector, state, and regional officials, and
other stakeholders; and (5) advise the
Department on coordinated response in
the event of electricity supply
emergencies.

Board members will be chosen to
ensure an appropriately balanced
membership to bring into account a
diversity of viewpoints, including
electric power generators, transmitters,
and distributors; state policy officials
and regulators; consumers; the
environmental community; and others
who may significantly contribute to the
deliberations of the Board. Advance
notice of all meetings of the Board will
be published in the Federal Register.

The establishment of the Advisory
Board on Electricity is essential to the
conduct of Department of Energy
business and is in the public interest.

Further information regarding this
board may be obtained from Lawrence
Mansueti, Office of Power Technologies,
Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy, Washington, DC 20585, phone
(202) 586-9275.

Issued in Washington, D.C. on May 24,
2001
James N. Solit,

Advisory Committee Management Officer.
[FR Doc. 01-13516 Filed 5—29-01; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-423-000]

Columbia Gas Transmission
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

May 23, 2001.

Take notice that on May 18, 2001,
Columbia Gas Transmission Corporation
(Columbia) tendered for filing as part of
its FERC Gas Tariff, Second Revised
Volume No. 1, the following revised
tariff sheets bearing a proposed effective
date of June 15, 2001:

Eighth Revised Sheet No. 2
Second Revised Sheet No. 500B

Columbia states that it is submitting
NTS Service Agreement No. 2001-05—
10-0002, which is an agreement for firm
transportation service to be provided by
Columbia to DPL Energy (DPL
Agreement). Service under the DPL
Agreement is to commence on June 15,
2001 and continue for a twenty-year
term, unless earlier terminated pursuant
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to the terms of the DPL Agreement. The
DPL Agreement provides for summer
only service—June 15, 2001, through
September 30, 2001 for the first year,
and May 1 through September 30th for
subsequent years. The DPL Agreement
also provides a pressure commitment.
Columbia believes that the DPL
Agreement is consistent with its tariff
and its pro forma Rate Schedule NTS
service agreement and therefore does
not constitute a non-conforming service
agreement within the meaning of
Section 154.1(d) of the Commission
Regulations. If the Commission
determines that the DPL Agreement is
non-conforming, Columbia requests that
the Commission issue an order
approving the DPL Agreement to be
effective June 15, 2001.

Columbia states that copies of its
filing and have been mailed to all firm
customers, interruptible customers, and
affected state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—-208-2222 for
assistance). Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site at http://www.ferc.fed.us/efi/
doorbell.htm.

David P. Boergers,
Secretary.

[FR Doc. 01-13482 Filed 5-29-01; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR0O1-7-000]

Transok, LLC; Notice of Settlement
Conference

May 23, 2001.

Take notice that a settlement
conference will be held on Friday, June
8, 2001, at 9 a.m., in a room to be
designated at the offices of the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

All interested parties and Staff are
permitted to attend.

David P. Boergers,

Secretary.

[FR Doc. 01-13481 Filed 5-29-01; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-1977-000, et al.]

Idaho Power Company, et al. Electric
Rate and Corporate Regulation Filings

May 22, 2001.

Take notice that the following filings
have been made with the Commission:

1. Idaho Power Company

[Docket No. ER01-1977-000]

Take notice that on May 17, 2001,
Idaho Power Company tendered for
filing a Notice of Withdrawal of its rate
filing of a revised Service Agreement for
Firm Point-to-Point Transmission
Service between Idaho Power Company
and Arizona Public Service Company
under Idaho Power Company’s FERC
Electric Tariff, First Revised Volume No.
5, Open Access Transmission Tariff.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

2. Idaho Power Company

[Docket No. ER01-1920-001]

Take notice that on May 17, 2001,
Idaho Power Company, tendered for
filing a revised Service Agreement for
Firm Point-to-Point Transmission
Service between Idaho Power Company
and Arizona Public Service Company
under its open access transmission tariff
in the above-captioned proceeding.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

3. Idaho Power Company

[Docket No. ER01-1913—-000]

Take notice that on May 17, 2001,
Idaho Power Company tendered for
filing a Notice of Withdrawal of its rate
filing of a revised Service Agreement for
Firm Point-to-Point Transmission
Service between Idaho Power Company
and Arizona Public Service Company
under Idaho Power Company’s FERC
Electric Tariff, First Revised Volume No.
5, Open Access Transmission Tariff.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

4. Michigan Electric Transmission
Company

[Docket No. ER01-1849-001]

Take notice that on May 17, 2001,
Michigan Electric Transmission
Company (Michigan Transco) tendered
for filing a replacement cover sheet
(with a corrected Service Agreement
designation) for the Service Agreement
filed in this docket.

Copies of that filing were served upon
those on the official service list in this
docket.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

5. Sierra Pacific Power Company,
Nevada Power Company

[Docket No. ER01-1527-002 and ER01—
1529-002]

Take notice that on May 17, 2001,
Sierra Pacific Power Company (SPPC)
and Nevada Power Company (NPC)
tendered for filing proposed
modifications to their respective
Market-Based Rate Tariffs. The
proposed modifications would reflect
the announcement by Sierra Pacific
Resources (SPR), the parent company of
SPPC and NPC, and Enron Corp., the
parent company of Portland General
Electric Company (PGE), that they have
mutually agreed to terminate SPR’s
planned acquisition of PGE.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

6. Allegheny Energy Service
Corporation on Behalf of Allegheny
Energy Supply, Lincoln Generating
Facility, LLC

[Docket No. ER01-2060-000]

Take notice that on May 17, 2001,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Lincoln Generating Facility, LLC
tendered for filing Service Agreement
No. 1 to add one (1) new Customer to
the Market Rate Tariff under which
Allegheny Energy Supply Lincoln
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Generating Facility, LLC offers
generation services. Allegheny Energy
Supply Lincoln Generating Facility, LLC
requests a waiver of notice requirements
to make service available as of May 4,
2001 to Allegheny Energy Supply
Company, LLC.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

7. Allegheny Energy Service
Corporation on Behalf of Allegheny
Energy Supply, Wheatland Generating
Facility, LLC

[Docket No. ER01-2061-000]

Take notice that on May 17, 2001,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Wheatland Generating Facility, LLC
tendered for filing Service Agreement
No. 1 to add one (1) new Customer to
the Market Rate Tariff under which
Allegheny Energy Supply Wheatland
Generating Facility, LLC offers
generation services. Allegheny Energy
Supply Wheatland Generating Facility,
LLC requests a waiver of notice
requirements to make service available
as of May 4, 2001 to Allegheny Energy
Supply Company, LLC.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

8. Western Resources, Inc., Kansas Gas
and Electric Company

[Docket No. ER01-2062-000]

Take notice that on May 17, 2001,
Western Resources, Inc. (WR) tendered
for filing revised pages 34—42 (Exhibits
B, C and D) to its Electric Power,
Transmission, and Service Contract
with Kansas Electric Power Cooperative
Inc. (KEPCo). WR, on behalf of its
wholly owned subsidiary the Kansas
Gas and Electric Company (KGE), also
submitted revised page 31-36 (Exhibits
B and C) to KGE’s Electric Power,
Transmission, and Service Contract
with KEPCo.

These revisions are part of WR’s
annual exhibits filed with the Federal
Energy Regulatory Commission. In
addition, WR is filing for acceptance the
addition of a new interconnect point
near Oskaloosa, Kansas. The revised
pages and the filing of the interconnect
point are proposed to be effective June
1, 2001.

Copies of the filing were served upon
KEPCo and the Kansas Corporation
Commission.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

9. Allegheny Energy Service
Corporation on Behalf of Allegheny
Energy Supply, Gleason Generating
Facility, LLC

[Docket No. ER01-2063-000]

Take notice that on May 17, 2001,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Gleason Generating Facility, LLC
tendered for filing Service Agreement
No. 1 to add one (1) new Customer to
the Market Rate Tariff under which
Allegheny Energy Supply Gleason
Generating Facility, LLC offers
generation services. Allegheny Energy
Supply Gleason Generating Facility,
LLC requests a waiver of notice
requirements to make service available
as of May 4, 2001 to Allegheny Energy
Supply Company, LLC.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

10. The Dayton Power and Light
Company

[Docket No. ER01-2064-000]

Take notice that on May 17, 2001, The
Dayton Power and Light Company
(Dayton) tendered for filing a service
agreement establishing Detroit Edison
and Dynegy Power Marketing as a
customer under the terms of Dayton’s
FERC Electric Tariff, Original Volume
No. 10.

Dayton requests an effective date of
one day subsequent to this filing for the
service agreements. Accordingly,
Dayton requests waiver of the
Commission’s notice requirements.
Copies of this filing were served upon
Detroit Edison, Dynegy Power
Marketing and the Public Utilities
Commission of Ohio.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

11. Arizona Public Service Company

[Docket No. ER01-2065—000]

Take notice that on May 17, 2001,
Arizona Public Service Company (APS)
tendered for filing an Interconnection
and Operating Agreement with Pinnacle
West Energy for West Phoenix 4 under
APS’ Open Access Transmission Tariff.

A copy of this filing has been served
on Pinnacle West Energy and the
Arizona Corporation Commission.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

12. Allegheny Energy Supply Lincoln
Generating Facility, LLC, Allegheny
Energy Supply Gleason Generating
Facility, LLC, and Allegheny Energy
Supply Wheatland Generating Facility,
LLC

[Docket Nos. ER01-2066—000, ER01-2067—
000 and ER01-2068-000]

Take notice that on May 16, 2001,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Lincoln Generating Facility, LLC,
Allegheny Energy Supply Gleason
Generating Facility, LLC, and Allegheny
Energy Supply Wheatland Generating
Facility, LLC tendered for filing Notices
of Succession to adopt, ratify and make
their own, in every respect, all
applicable rate schedules and
supplements thereto previously filed
with the Federal Energy Regulatory
Commission by Des Plaines Green land
Development L.L.C., Gleason Power I
L.L.C., and West Fork Land
Development Company, L.L.C.,
respectively, effective May 4, 2001.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment Date: June 6, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

13. Pennsylvania Electric Company

[Docket No. ER01-2069—-000]

Take notice that on May 17, 2001,
Pennsylvania Electric Company
(Penelec) (doing business as GPU
Energy) tendered for filing a Notice of
Cancellation of Pennsylvania Electric
Company, FERC Electric Tariff No. 1.
Penelec requests that cancellation be
effective the 1st day of June, 2001.
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Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

14. Metropolitan Edison Company
[Docket No. ER01-2070-000]

Take notice that on May 17, 2001,
Metropolitan Edison Company (Met-Ed)
(doing business as GPU Energy)
tendered for filing a Notice of
Cancellation of Metropolitan Edison
Company, FERC Electric Tariff No. 2.
Met-Ed requests that cancellation be
effective the 18th day of May, 2001.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

15. Desert Power, L.P.
[Docket No. ER01-2071-000]

Take notice that on May 17, 2001,
Desert Power, L.P. tendered for filing,
pursuant to Section 205 of the Federal
Power Act, and Part 35 of the
Commission’s regulations, a petition for
authorization to make sales of capacity,
energy, and certain Ancillary Services at
market-based rates, to reassign
transmission capacity, and to resell
Firm Transmission Rights.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

16. Pennsylvania Electric Company
[Docket No. ER01-2072—-000]

Take notice that on May 17, 2001,
Pennsylvania Electric Company
(Penelec) (doing business as GPU
Energy) tendered for filing a Notice of
Cancellation of Service Agreement No. 8
under FERC Electric Tariff Volume No.
1 between Pennsylvania Electric
Company and West Penn Power
Company. Penelec requests that
cancellation be effective the 1st day of
June, 2001.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

17. Jersey Central Power & Light
Company

[Docket No. ER01-2073—-000]

Take notice that on May 17, 2001,
Jersey Central Power & Light Company
(Jersey Central) (doing business as GPU
Energy) tendered for filing a Notice of
Cancellation of Jersey Central Power &
Light Company, FERC Electric Tariff No.
1. Jersey Central requests that
cancellation be effective the 18th day of
May, 2001.

Comment date: June 7, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

18. Calhoun Power Company I, LLC

[Docket No. ER01-2074—000]

Take notice that on May 17, 2001,
Calhoun Power Company I, LLC
(Calhoun), tendered for filing an
application for authorization to sell
capacity, energy and ancillary services
at market-based rates pursuant to
Section 205 of the Federal Power Act.

Calhoun also requests that the
Commission accept for filing a long-
term purchase contract for the sale of
energy and capacity from Calhoun to
Alabama Power Company as a service
agreement under Calhoun’s proposed
market-based rate tariff.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

19. Idaho Power Company

[Docket No. ER01-2075-000]

Take notice that on May 17, 2001,
Idaho Power Company (IPC) tendered
for filing with the Federal Energy
Regulatory Commission a Service
Agreement under Idaho Power
Company’s FERC Electric Tariff No. 6,
Market Rate Power Sales Tariff, between
Idaho Power Company and Overton
Power District.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

20. Delmarva Power & Light Company

[Docket No. ER01-2077-000]

Take notice that on May 17, 2001,
Delmarva Power & Light Company
(Delmarva) tendered for filing an
Interconnection Agreement between
Delmarva and NRG Energy Center
Dover, LLC (NRG Energy). The
Interconnection Agreement provides for
the interconnection of an electric
generating facility owned by NRG
Energy with Delmarva’s transmission
facilities. Delmarva and NRG Energy
jointly request a May 18, 2001 effective
date.

Copies of the filing were served upon
the Delaware Public Service
Commission, the Maryland Public
Service Commission and the Virginia
State Corporation Commission.

Comment date: June 7, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

21. Potomac Electric Power Company
Conectiv

[Docket No. EC01-101-000]

Take notice that on May 14, 2001,
Potomac Electric Power Company
(PEPCQ), on its own behalf and on
behalf of its jurisdictional subsidiaries,
and Conectiv, on behalf of its
jurisdictional subsidiaries, filed with

the Federal Energy Regulatory
Commission (Commission) an
application pursuant to Section 203 of
the Federal Power Act for authorization
of a merger of jurisdictional facilities to
be accomplished, as individual Conectiv
shareholders may elect, by a payment of
$25.00 for each share of Conectiv
common stock and $21.69 for each share
of Conectiv Class A common stock or by
the exchange of Conectiv stock for
common stock, in amounts to be
determined by exchange ratios
applicable to the two categories of
Conectiv common stock, in New RC
Inc., a new holding company which will
become the parent of PEPCO and
Conectiv.

Copies of the merger application have
been served upon the regulatory
commissions of Delaware, the District of
Columbia, Maryland, New Jersey,
Pennsylvania and Virginia, the
Applicants’ wholesale requirements and
interconnection customers, and the
PJM-ISO.

Comment date: July 16, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/ online/rims.htm (call
202—208-2222 for assistance).
Comments, protests, and interventions
may be filed electronically via the
internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at
http://www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 01-13480 Filed 5—-29-01; 8:45 am)]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

May 23, 2001.

Take notice that the following
hydroelectric application has been field
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 11993—-000.

c. Date filed: April 23, 2001.

d. Applicant: Symbiotics, LLC.

e. Name and Location of Project: The
Topaz Dam Hydroelectric Project would
be located at the existing Topaz Dam,
owned by Douglas County, Nevada, on
the West Fork Walker River in Douglas
County, Nevada.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

g. Applicant Contact: Mr. Brent L.
Smith, Northwest Power Services, Inc.,
P.O. Box 535, Rigby, ID 83442, (208)
745-8630.

h. FERC Contact: James Hunter, (202)
219-2839.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: David P.
Boergers, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington DC 20426.
Comments, protests, and motions to
intervene may be filed electronically via
the internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site at http://www.ferc.fed.us/efi/
doorbell.htm.

Please include the project number (P—
11993-000) on any comments or
motions filed. The Commission’s Rules
of Practice and Procedure require all
interveners filing documents with the
Commission to serve a copy of that
document on each person in the official
service list for the project. Further, if an
intervener files comments or documents
with the Commission relating to the
merits of an issue that may affect the
responsibilities of a particular resource
agency, they must also serve a copy of
the document on that resource agency.

j. Description of Project: The proposed
project would consist of: (1) The
existing 30-foot-high, 750 foot-long
earthfill dam and Topaz Reservoir, with
a 4,400-acre surface area at normal
elevation 4,967 feet; (2) a 1,000-foot-

long, 5-foot-diameter steel penstock; (3)
a powerhouse containing two 1.5-
megawatt generating units; (4) a 2-mile-
long, 15-kV transmission line; and (5)
appurtenant facilities. The project
would have an average annual
generation of 19.71 GWh.

k. A copy of the publication is
available for inspection and
reproduction at the Commission’s
Public Reference Room, located at 888
First Street, NE, Room 2A, Washington,
DC 20426, or by calling (202) 208-1371.
The application may be viewed on
http://www.ferc.fed.us/online/rims.htm
(call (202) 208—2222 for assistance). A
copy is also available for inspection and
reproduction at the address in item g
above.

1. Preliminary Permit—Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the competing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Preliminary Permit—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

0. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit

would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

q. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE?”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

David P. Boergers,

Secretary.

[FR Doc. 01-13483 Filed 5-29-01; 8:45 am]|
BILLING CODE 6717-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6987-7]

Chesapeake Bay Program FY2002
Request for Proposals

The U.S. Environmental Protection
Agency, Chesapeake Bay Program is
issuing a request for proposals (RFP)
that will further goals of the Chesapeake
2000 agreement. Up to 750,000 dollars
may be available for Fiscal Year 2002.
The Chesapeake Bay Program is seeking
innovative, cost-effective proposals to
accomplish the outcomes listed in the
RFP. These outcomes were designed to
help meet the Chesapeake 2000 goals.
Any nonprofit organization, federal,
state or local government agency,
interstate agency, college or university
is eligible to submit proposals in
response to the RFP. Funding will be
provided to an organization under the
authority of Clean Water Act, section
117.

The RFP will be available May 30,
2001 at the following website: http://
www.epa.edu/r3/chespk/ You may
receive a paper copy by calling Kim
Scalia at 214—814-5421 or by e-mail at
scalia.kim@epa.gov or by calling Lori
Mackey at 410-267-5715 or by e-mail at
mackey.lori@epa.gov. All proposals
must be postmarked by Monday, July
16, 2001. Any late, incomplete, or faxed
proposals will not be considered.

Diana Esher,

Acting Director, Chesapeake Bay Program
Office.

[FR Doc. 01-13511 Filed 5-29-01; 8:45 am)]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

[OW-FRL-6987-2]

Beaches Environmental Assessment
and Coastal Health Act

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Availability of Grants
for Development of Coastal Recreation
Water Monitoring and Public
Notification Under the Beaches
Environmental Assessment and Coastal
Health Act.

SUMMARY: The Beaches Environmental
Assessment and Coastal Health Act
(BEACH Act) signed into law on
October 10, 2000, amends the Clean
Water Act (CWA) to reduce the risk of
disease to users of the Nation’s
recreational waters. The BEACH Act
authorizes the U.S. Environmental

Protection Agency (EPA) to award
program development and
implementation grants to eligible States,
Territories, Tribes, and local
governments to support microbiological
testing and monitoring of coastal
recreation waters, including the Great
Lakes, that are adjacent to beaches or
similar points of access used by the
public. BEACH Act grants also provide
support for development and
implementation of programs to notify
the public of the potential exposure to
disease-causing microorganisms in
coastal recreation waters. EPA is now
encouraging coastal States and
Territories to apply for BEACH Act
Grants for Program Development
(referred to as Development Grants) to
develop effective and comprehensive
coastal recreation water monitoring and
public notification programs.

DATES: Submit your application on or
before July 30, 2001.

ADDRESSES: You must send your
application to the appropriate Regional
Grant Coordinator listed in this notice
under SUPPLEMENTARY INFORMATION
section VIL.

FOR FURTHER INFORMATION CONTACT:
Charles Kovatch, 202—260-3754.
SUPPLEMENTARY INFORMATION:

I. Grant Program

What Is the Statutory Authority for the
Development Grants?

The statutory authority for BEACH
grants section 406(b) of the Clean Water
Act as amended by the BEACH Act,
Public Law 106-284, 114 Stat. 970
(2000). It provides in part: “The
Administrator may make grants to States
and local governments to develop and
implement programs for monitoring and
notification for coastal recreation waters
adjacent to beaches or similar points of
access that are used by the public.”

What Activities Are Eligible for Funding
Under the Development Grants in Fiscal
Year 20017

In Fiscal Year 2001, EPA intends to
award grants authorized under the
BEACH Act to support the development
of coastal recreation water monitoring
and public notification programs. The
BEACH Act requires EPA to publish
performance criteria for monitoring and
notification of coastal recreation waters
by April 2002. EPA expects to publish
performance criteria for implementation
of coastal recreation water monitoring
and public notification programs in
October 2001. In fiscal year 2002 and
beyond, if funds are appropriated to
support this program, EPA expects to
make grants to also support
implementation of monitoring and

notification programs that are consistent
with EPA’s performance criteria.

II. Funding and Eligibility

Who Is Eligible to Apply for
Development Grant Funds Under This
Federal Register Notice?

Coastal and Great Lake States are
eligible for Development Grants to
develop and implement monitoring and
notification programs. The term ““State”
is defined in section 502 of the Clean
Water Act to include the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands.
However, the Trust Territory of the
Pacific Islands no longer exists. The
Marshall Islands, the Federated States of
Micronesia, and Palau, which were
previously entities within the Trust
Territory of the Pacific Islands, have
entered into Compacts of Free
Association with the Government of the
United States. As a result, each is now
a sovereign, self-governing entity and, as
such, is no longer eligible to receive
grants as a Territory or possession of the
United States.

Are Local Governments Eligible for
Funding?

The BEACH Act authorizes EPA to
make a grant to a local government for
implementation of a monitoring and
notification program only if, after the 1-
year period beginning on the date of
publication of performance criteria, EPA
determines that the State is not
implementing a program that meets the
requirements of the statute. EPA expects
to publish performance criteria in
October 2001, and therefore expects
October 2002 as the earliest date for
local governments to be eligible for
beach grants.

Are Tribal Governments Eligible for
Funding?

Section 518(e) of the CWA authorizes
EPA to treat eligible Indian tribes in the
same manner as States for the purpose
of receiving CWA section 406 grant
funding. EPA is developing a rule that
would establish procedures for Indian
tribes to apply for eligibility for funding
under the BEACH Act. The rule would
contain the statutory criteria for Indian
tribes to be treated in the same manner
as a State and indicate how a tribe is to
apply for such treatment. The rule
would facilitate the award of funding to
Indian tribes that qualify under this new
CWA program. EPA plans to publish the
rule as an interim final regulation in the
Federal Register by the end of this
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calendar year. Indian tribes could begin
to apply to the appropriate Regional
Administrator for treatment in the same
manner as a State under the rule as early
as 30 days after the publication date.
EPA expects to accept grant applications
for tribes in Fiscal Year 2002.

How Much Funding Is Available?

For Fiscal Year 2001, EPA expects to
award approximately $2 million in
Development Grants to eligible States
and Territories.

How Will the Funding Be Allocated?

For the first year only, EPA expects to
award Development Grants in equal
amounts to all eligible States and
Territories who apply for funding. EPA
selected the equal amount allocation
because this is the simplest and quickest
way to award grants while being fair to
all applicants and avoiding complex
allocation formulas. The size of the
award will depend on the number of
applicants. If all 35 eligible States and
Territories apply, the awards are
expected to range between $50,000 to
$60,000. However, if fewer than 35
States and Territories apply, then the
grant awards will be divided among the
number of applicants, thus awarding
larger grants.

What is the Expected Duration of the
Funding and Project Periods?

The expected funding and project
period for Development Grants awarded
in FY 2001 is one year.

Are Matching Funds Required?

Recipients are not required to provide
matching funds for Development Grants
awarded under authority of the BEACH
Act at this time.

II1. Grant Condition

Section 406(c) of the BEACH Act
requires that as a condition of receipt of
a Development Grant, recipients
identify:

(1) lists of coastal recreation waters in
the State, including coastal recreation
waters adjacent to beaches or similar
points of access that are used by the
public;

(2) in the case of a State program for
monitoring and notification, the process
by which the State may delegate to local
governments responsibility for
implementing the monitoring and
notification program;

(3) the frequency and location of
monitoring and assessment of coastal
recreation waters based on: (A) The
periods of recreational use of the waters;
(B) the nature and extent of use during
certain periods; (C) the proximity of the
waters to known point sources and

nonpoint sources of pollution; and (D)
any effect of storm events on the waters;

(4) (A) the methods to be used for
detecting levels of pathogens and
pathogen indicators that are harmful to
human health; and (B) the assessment
procedures for identifying short-term
increases in pathogens and pathogen
indicators that are harmful to human
health in coastal recreation waters
(including increases in relation to storm
events);

(5) measures for prompt
communication of the occurrence,
nature, location, pollutants involved,
and extent of any exceeding of, or
likelihood of exceeding, applicable
water quality standards for pathogens
and pathogen indicators to: (A) the
Administrator, in such form as the
Administrator determines to be
appropriate; and (B) a designated
official of the local government having
jurisdiction over land adjoining the
coastal recreation waters for which the
failure to meet applicable standards is
identified;

(6) measures for the posting of signs
at beaches or similar points of access, or
functionally equivalent communication
measures that are sufficient to give
notice to the public that the coastal
recreation waters are not meeting or are
not expected to meet applicable water
quality standards for pathogens and
pathogen indicators; and

(7) measures that inform the public of
the potential risks associated with water
contact activities in the coastal
recreation waters that do not meet
applicable water quality standards.

IV. Additional Eligible Activities

Recipients may use funds for
activities in support of developing a
beach monitoring and notification
program, including:

(1) activities to comply with the grant
conditions specified in section III above;

(2) quality assurance and quality
control (QA/QC) procedures consistent
with the requirements under 40 CFR
31.45; to develop and implement QA/
QC practices for environmentally
related measurements or data generation
sufficient to produce data of quality
adequate to meet project objectives and
to minimize loss of data due to out-of-
control conditions or malfunctions;

(3) data quality objectives (DQOs),
quality assurance project plan (QAPP)
and standard operating procedures
(SOPs) that clarify study objectives,
define the appropriate type of data, and
specify tolerable levels of potential
decision errors that will be used as the
basis for establishing the quality and
quantity of data needed to support
decisions.

V. Selection Process

What Criteria Will Be Used To Evaluate
Applications and Award Development
Grants?

Development Grants will be awarded
through a non-competitive process by
the EPA Regional offices. EPA expects
to award grants to all eligible State and
Territory applicants that meet
requirements of the BEACH Act as
described in this notice.

Who Has the Authority To Award
Development Grants?

The Administrator has delegated the
authority to award Development Grants
to the Regional Administrators.

VI. Application Procedure

What Is the Catalog of Federal Domestic
Assistance (CFDA) Number for the
BEACH Program Development Grant?

The number assigned to the
Development Grants is 66.472, Program
Code CU.

May the Development Grants Be
Included as Part of the Performance
Partnership Grants Program?

For Fiscal Year 2001, Development
Grants cannot be included in a
Performance Partnership Grant.

What Are the Components of the
Application Package?

The application package should
contain completed EPA SF-424
Application for Federal Assistance and
be submitted to the appropriate EPA
Regional Office by July 30, 2001.
Contact the appropriate EPA Regional
Office for a complete application
package. See section VII for a list of EPA
Regional Grant Coordinators or visit the
Beach Watch Website at www.epa.gov/
ost/beaches on the Internet.

What Regulations Will Govern the
Award and Administration of
Development Grants?

Development Grants will be awarded
and administered according to the
regulations at 40 CFR part 31 (“Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments”’).

Will Quality Assurance and Quality
Control (QA/QC) and Other Procedures
Be Required for Application?

No. A QA/QC plan is not required for
the application, however under 40 CFR
31.45 a QA/QC plan is required for any
environmentally related measurements
or data generation (e.g. monitoring)
performed under the grant. (See section
IV of this document).
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Will There Be Reporting Requirements?

Recipients must submit annual
performance reports on the progress of
the program development, as required
in sections 31.40 and 31.41.

VII. Grant Coordinators

Grant Coordinators:
Headquarters—Washington DC

Charles Kovatch USEPA, 1200
Pennsylvania Ave. NW—4305,
Washington DC 20460; T:202—260—
3754; F: 202-260-9830;
kovatch.charles@epa.gov

Region I—Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island

Matt Liebman USEPA Region 1, One
Congress St. Ste. 1100—CWQ, Boston,
MA 02114-2023; T:617-918-1626; F:
617-918-1505; liebman.matt@epa.gov

Region I[I—New Jersey, New York,
Puerto Rico, U.S. Virgin Islands

Richard Coleates USEPA Region 2, 2890
Woodbridge Ave. MS220, Edison, NJ
08837-3679; T: 732-321-6662; F:
732-321-6616;
coleates.richard@epa.gov

Region III—Delaware, Maryland,
Pennsylvania, Virginia

Nancy Grundahl USEPA Region 3, 1650
Arch Street 3ES10, Philadelphia, PA
19103-2029; T: 215-814-2729; F:215—
814-2782; grundahl.nancy@epa.gov

Region IV—Alabama, Florida, Georgia,
Mississippi, North Carolina, South
Carolina

Joel Hansel USEPA Region 4, 61 Forsyth
St. 15th Floor, Atlanta, GA 30303—
3415; T: 404-562-9274; F: 404-562—
9224; hansel.joel@epa.gov

Region V—Illinois, Indiana, Michigan,
Minnesota, Ohio, Wisconsin

Holly Wirick USEPA Region 5, 77 West
Jackson Blvd. WT-16], Chicago, IL
60604—-3507; T: 312-353-6704; F:
312-886-0168;
wirick.holiday@epa.gov

Region VI—Louisiana, Texas

Mike Schaub USEPA Region 6, 1445
Ross Ave. 6WQ-EW, Dallas, TX
75202-2733; T: 214-665-7314; F:
214-665-6689; schaub.mike@epa.gov

Region IX—American Soma,
Commonwealth of the Northern
Mariana Islands, California, Guam,
Hawaii

Terry Fleming USEPA Region 9, 75
Hawthorne St. WTR-2, San Francisco,
CA 94105; T: 415-744-1939; F: 415—
744-1078; fleming.terrence@epa.gov

Region X—Alaska, Oregon, Washington

Pat Cirone USEPA Region 10, 120 Sixth
Ave. OW-134, Seattle, WA 98101; T:
206-553-1597; F: 206-553-0165;
cirone.patricia@epa.gov
Dated: May 22, 2001.

Diane C. Regas,

Acting Assistant Administrator of Water.

[FR Doc. 01-13509 Filed 5-29-01; 8:45 am]|

BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-34225E; FRL-6785-2]

Diazinon; Receipt of Requests for
Amendments and Cancellations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The companies that
manufacture diazinon [0,0-diethyl O-
(2-isopropyl-6-methyl-4-pyrimidinyl)
phosphorothioate] for formulation of
pesticide products containing diazinon
have asked EPA to cancel their
manufacturing-use product
registrations. In addition, these
companies have asked EPA to cancel or
amend their registrations for end-use
products containing diazinon to delete
all indoor and certain agricultural uses.
Pursuant to section 6(f)(1) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), EPA is announcing the
Agency'’s receipt of these requests.
These requests for voluntary
cancellation were submitted to EPA in
February and March 2001. EPA intends
to grant the requested cancellations and
amendments to delete uses. EPA also
plans to issue a cancellation order for
the deleted uses and the canceled
registrations at the close of the comment
period for this announcement. Upon the
issuance of the cancellation order, any
distribution, sale, or use of diazinon
products listed in this notice will only
be permitted if such distribution, sale,
or use is consistent with the terms of
that order.

DATES: Comments on the requested
amendments to delete uses and the
requested registration cancellations
must be submitted to the address
provided below and identified by
docket control number OPP-34225E.
Comments must be received on or
before June 29, 2001.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I. of the

SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
OPP-34225E in the subject line on the
first page of your response.

FOR FURTHER INFORMATION CONTACT: Ben
Chambliss, Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 308—8174; fax
number: (703) 308—7042; e-mail address:
chambliss.ben@epa.gov.
SUPPLEMENTARY INFORMATION: This
announcement consists of three parts.
The first part contains general
information. The second part addresses
the registrants’ requests for registration
cancellations and amendments to delete
uses. The third part proposes existing
stocks provisions that will be set forth
in the cancellation order that the
Agency intends to issue at the close of
the comment period for this
announcement.

1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. You may be potentially
affected by this action if you
manufacture, sell, distribute, or use
diazinon products. The Congressional
Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, does
not apply because this action is not a
rule, for purposes of 5 U.S.C. 804(3).
Since other entities may also be
interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” ‘“Regulations
and Proposed Rules” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. To access
information about the risk assessment
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for diazinon, go to the Home Page for
the Office of Pesticide Programs or go
directly http://www.epa.gov/pesticides/
op/diazinon.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-34225E. The official record
consists of the documents specifically
referenced in this action, any public
comments received during an applicable
comment period, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number OPP-34225E in the
subject line on the first page of your
response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information

electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submission will be accepted in
WordPerfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number OPP-34225E. Electronic
comments may also be filed online at
many Federal Depository Libraries.

D. How Should I Handle CBI that I Want
to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternative ways to improve
the notice or collection activity.

7. Make sure to submit your
comments by the deadline in this
notice.

8. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. Receipt of Requests to Cancel and
Amend Registrations to Delete Uses

A. Background

In separate letters dated February 20,
2001, for Aventis Environmental
Science, March 6, 2001, for Drexel
Chemical Company and April 26, 2001,
for Gowan Company, manufacturers of
manufacturing-use-products (MUPs)
and registrants of pesticide products
containing diazinon, requested
cancellation of all indoor and certain
agricultural uses from their diazinon
products to reduce the potential
exposure to children associated with
diazinon containing products. The
letters, with the exception of the letter
from Aventis, also requested that EPA
cancel their registrations for
manufacturing-use pesticide products
containing diazinon, conditioned upon
issuance of replacement registrations
which do not allow their use in
formulation of end-use products for the
deleted uses. The letter from Aventis
Environmental Science requested
cancellation of products without
issuance of replacement registrations.
EPA has acted on the requests and has
issued new registrations in March and
May 2001. In addition, these companies
have asked EPA to cancel or amend
their registrations for end-use products
containing diazinon consistent with the
use cancellation request. In a letter
dated February 8, 2001, Prentiss
Incorporated, the other maker of
diazinon MUPs, stated that all of their
diazinon MUPs have been voluntarily
canceled through non-payment of
maintenance fees and are not included
in this notice. Syngenta Crop Protection,
Inc., in letters dated January 15, 2001
and February 16, 2001, also requested
voluntary cancellation of two end-use
products (diazinon 4E insecticide and
evict indoor/outdoor WBC) which
Syngenta previously submitted to be
amended. Pursuant to section 6(f)(1) of
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), EPA is
announcing the Agency’s receipt of
these requests from the registrants. With
respect to the registration amendments,
the companies have asked EPA to
amend end-use product registrations to
delete all indoor uses and certain
agricultural uses which are in the list
below:

Indoor uses. Pet collars, or inside any
structure or vehicle, vessel, or aircraft or
any enclosed area, and/or on any
contents therein (except mushroom
houses), including food/feed handling
establishments, greenhouses, schools,
residences, museums, sports facilities,
stores, warehouses, and hospitals.
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Agricultural uses. Alfalfa, bananas,
Bermuda grass, dried beans, dried peas,
celery, red chicory (radicchio), citrus,
clover, coffee, cotton, cowpeas,
cucumbers, dandelions, forestry,
(ground squirrel/rodent burrow dust
stations for public health use), kiwi,
lespedeza, parsley, parsnips, pastures,
peppers, potatoes (Irish and sweet),
sheep, sorghum, squash (winter and

summer), rangeland, Swiss chard,
tobacco, and turnips (roots and tops).

B. Requests for Voluntary Cancellation
of Manufacturing-Use Products

Pursuant to FIFRA section 6(f)(1)(A),
Gowan Company and Drexel Chemical
Co. have submitted requests for
voluntary cancellation of registrations
for their MUPs conditioned upon

issuance of replacement registrations
which do not allow their use in
formulation of end-use products for the
deleted uses. Aventis Environmental
Science has only requested cancellation
of MUPs and not issuance of
replacement registrations. The
registrations for which cancellations
were requested are identified in the
following Table 1.

TABLE 1.—MANUFACTURING-USE PRODUCT REGISTRATION CANCELLATION REQUESTS

Company Reg. No Product
Gowan Company 10163-212 Gowan diazinon technical
Aventis Environmental 432-1094 Pyrenone diazinon aqueous basescience
432-1130 Pyrenone diazinon S.E.C.
Drexel Chemical Co. 19713-104 Diazinon technical

Under section 6(f)(1)(A) of FIFRA,
registrants may request, at any time, that
EPA cancel any of their pesticide
registrations. Section 6(f)(1)(B) of FIFRA
requires that EPA provide a 30-day
period in which the public may
comment before the Agency may act on
the request for voluntary cancellation.
In addition, section 6(f)(1)(C) of FIFRA
requires that EPA provide a 180—day
comment period on a request for
voluntary termination of any minor
agricultural use before granting the
request, unless: (1) The registrants
request a waiver of the comment period,

or (2) the Administrator determines that
continued use of the pesticide would
pose an unreasonable adverse effect on
the environment. In this case, all of the
registrants have requested that EPA
waive the 180—day comment period. In
light of this request, EPA is granting the
request to waive the 180—day comment
period and is providing a 30—day public
comment period before taking action on
the requested cancellations. Because of
risk concerns posed by certain uses of
diazinon, EPA intends to grant the
requested cancellations at the close of

the comment period for this
announcement.

C. Requests for Voluntary Cancellation
of End-Use Products

In addition to requesting voluntary
cancellation of MUPs, Syngenta and
Aventis Environmental Science USA LP
have submitted requests for voluntary
cancellation of some of its registrations
for end-use pesticide products
containing diazinon. The end-use
registrations for which cancellation was
requested are identified in the following
Table 2.

TABLE 2.—END-USE PRODUCT REGISTRATION CANCELLATION REQUESTS

Company Reg. No Product

Syngenta crop protection, Inc. 100-463 De+Z+N Diazinon 4E insecticide
100-785 Evict indoor/outdoor WBC

Aventis Environmental ScienceUSA LP 432-907 Ford’s diazinon 4E insecticide
432-979 Pyrenone diazinon residual concentrate insecticide
432-987 Pyrenone diazinon residual sprayinsecticide
432-1062 Roach and ant spray aqueous
432-1108 Pyrenone diazinon W.B.
432-1114 Pyrenone diazinon water based pressurizedspray
432-1119< Pyrenone diazinon water based pressurizedspray |l

Syngenta and Aventis have requested
that EPA waive the 180—day public
comment period under section
6(f)(1)(C)(ii) of FIFRA. In light of this
request, EPA is granting the request to
waive the 180—day comment period and
is providing a 30—day public comment
period before taking action on the

requested cancellations. Because of risk
concerns posed by certain uses of
diazinon, EPA intends to grant the
requested cancellations at the close of
the comment period for this
announcement.

Requests for Voluntary Amendments to
Delete Uses From the Registrations of
End-Use Products

Pursuant to section 6(f)(1)(A) of
FIFRA, Drexel Chemical Company has
also submitted a request to amend their
other end-use registrations of pesticide
products containing diazinon to delete
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the aforementioned uses from any
product bearing such use. The
registrations for which amendments to

delete uses were requested are
identified in the following Table 3.

TABLE 3.—END-USE PRODUCT REGISTRATION AMENDMENT REQUESTS

Company Reg. No Product
Drexel ChemicalCompany 19713-91 Diazinon insecticide

19713-92 D-264 4E Diazinon insecticide
19713-95 D-264 14G

19713-145 D-264 Captan seed protectant
19713-263 Diazinon 5G

19713-264 Diazinon 2G

19713-317 Bug spray (SP)

19713-492 Diazinon 50 WP

Under section 6(f)(1)(A) of FIFRA,
registrants may request, at any time, that
their pesticide registrations be amended
to delete one or more pesticide uses.
Drexel Chemical Co., has requested that
EPA waive the 180—day comment
period. In light of this request, EPA is
granting the request to waive the 180-
day comment period and is providing a
30—day public comment period before
taking action on the requested
amendments to delete uses. Because of
risk concerns posed by certain uses of
diazinon, EPA intends to grant the
requested amendments to delete uses at
the close of the comment period for this
announcement.

III. Proposed Existing Stocks Provisions

The registrants have requested
voluntary cancellation of the diazinon
registrations identified in Tables 1 and
2 and submitted amendments to
terminate certain uses of the diazinon
registrations identified in Table 3.
Pursuant to section 6(f) of FIFRA, EPA
intends to grant the requests for
voluntary cancellation and amendment.
For purposes of the cancellation order
that the Agency intends to issue at the
close of the comment period for this
announcement, the term “‘existing
stocks” will be defined, pursuant to
EPA’s existing stocks policy at 56 FR
29362, June 26, 1991, as those stocks of
a registered pesticide product which are
currently in the United States, which
have been packaged, labeled, and
released for shipment prior to the
effective date of the cancellation or
amendment. Any distribution, sale, or
use of existing stocks after the effective
date of the cancellation order that the
Agency intends to issue that is not
consistent with the terms of that order

will be considered a violation of section
12(a)(2)(K) and/or 12(a)(1)(A) of FIFRA.

A. Manufacturing-Use Products

1. Distribution or sale. The
distribution or sale of existing stocks of
any MUP identified in Table 1 will not
be lawful under FIFRA as of the date of
issuance of the cancellation order
except for purposes of relabeling,
shipping such stocks for export
consistent with the requirements of
section 17 of FIFRA, or proper disposal.

2. Use for producing other products.
The use of existing stocks of any MUP
identified in Table 1 for formulation
into any other product labeled for
indoor use will not be lawful under
FIFRA effective issuance date of the
cancellation order. The use of existing
stocks of any MUP identified in Table
1 for formulation into any other product
labeled for the agricultural uses listed
above will not be lawful under FIFRA
as of June 30, 2001.

B. End-Use Products

1. Distribution or sale of products
bearing instructions for use on
agricultural crops. The distribution or
sale or of existing stocks by any person
of any product listed in Table 2 or 3 that
bears instructions for use on the above
listed agricultural crops will not be
lawful under FIFRA 1-year after the
effective date of the use deletion or
cancellation. Any use of such product
until that date must be in accordance
with the existing labeling of that
product.

2. Distribution or sale of products
bearing instructions for use on indoor
sites. The distribution or sale of existing
stocks by the registrant of any product
listed in Table 2 or 3 that bears
instructions for use at or on any indoor

sites (except mushroom houses), shall
not be lawful under FIFRA effective
issuance date of the cancellation order.
3. Retail and other distribution or
sale. The retail sale of existing stocks of
products listed in Table 2 or 3 bearing
instructions for any indoor uses except
mushroom houses will not be lawful
under FIFRA after December 31, 2002.
4. Use of existing stocks. EPA intends
to permit the use of existing stocks of
products listed in Table 2 or 3 until
such stocks areexhausted, provided
such use is in accordance with the
existing labeling of that product.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: May 18, 2001.
Lois A. Rossi,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.
[FR Doc. 01-13514 Filed 5-29-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[PF-1024; FRL-6782-9]

Notice of Filing a Pesticide Petition to
Establish a Tolerance for a Certain
Pesticide Chemical in or on Food

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
initial filing of a pesticide petition
proposing the establishment of
regulations for residues of a certain
pesticide chemical in or on various food
commodities.
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DATES: Comments, identified by docket
control number PF—1024, must be
received on or before June 29, 2001.
ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I.C. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
PF-1024 in the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Akiva Abramovitch, Insecticide
Rodenticide Branch, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: (703) 308—8328; e-mail address:

abramovitch.akiva@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer or pesticide manufacturer.
Potentially affected categories and
entities may include, but are not limited
to:

Examples of poten-
Categories NAICS tially affected enti-
codes i
ies
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this

document, on the Home Page select
“Laws and Regulations” “Regulation
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number PF—
1024. The official record consists of the
documents specifically referenced in
this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as confidential business
information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Highway,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number PF—1024 in the subject
line on the first page of your response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail

to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
Wordperfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number PF-1024. Electronic comments
may also be filed online at many Federal
Depository Libraries.

D. How Should I Handle CBI That I
Want to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified
under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
notice.

7. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001/ Notices

29315

II. What Action is the Agency Taking?

EPA has received a pesticide petition
as follows proposing the establishment
and/or amendment of regulations for
residues of a certain pesticide chemical
in or on various food commodities
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a. EPA has determined that
this petition contains data or
information regarding the elements set
forth in section 408(d)(2); however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data support granting of the
petition. Additional data may be needed
before EPA rules on the petition.

List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 16, 2001.
James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Summary of Petition

The petitioner summary of the
pesticide petition is printed below as
required by section 408(d)(3) of the
FFDCA. The summary of the petition
was prepared by the petitioner and
represents the view of the petitioner.
EPA is publishing the petition summary
verbatim without editing it in any way.
The petition summary announces the
availability of a description of the
analytical methods available to EPA for
the detection and measurement of the
pesticide chemical residues or an
explanation of why no such method is
needed.

Aventis CropScience (formerly, Rhone-
Poulenc Ag Company)

PP 0F06082

EPA has received a pesticide petition
(0F06082) from Aventis CropScience
(formerly, Rhone-Poulenc Ag Company),
P.O. Box 12014, #2 T.W. Alexander
Drive, Research Triangle Park, NC 27709
proposing, pursuant to section 408(d) of
the FFDCA, 21 U.S.C. 346a(d), to amend
40 CFR part 180, by establishing
tolerances for residues of acetamiprid in
or on the raw agricultural commodity
brassica (cole crops) at 1.2 parts per
million (ppm); canola seed and mustard
seed at 1.2 ppm; citrus at 0.5 ppm;
cottonseed at 0.06 ppm; fruiting
vegetables at 0.2 ppm; grapes at 0.2
ppm; leafy vegetables at 3.0 ppm; and
pome fruits at 0.70 ppm. EPA has
determined that the petition contains

data or information regarding the
elements set forth in section 408(d)(2) of
the FFDCA; however, EPA has not fully
evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the petition.
Additional data may be needed before
EPA rules on the petition.

A. Residue Chemistry

1. Plant metabolism. The metabolism
of acetamiprid in plants is well
understood, having been investigated in
eggplant, apples, cabbage, carrots, and
cotton. Metabolism in plants primarily
involves demethylation of the N-methyl
group with subsequent hydrolysis of the
acetamidine function to give the N-
acetyl compound. This compound is
then hydrolyzed to the corresponding
amine followed by oxidation to the
alcohol and acid. Conjugation of the
alcohol with glucose is also significant.
Degradation of the side chain without
loss of the N-methyl group is seen in
carrots since this is the major metabolic
route in soil.

2. Analytical method. Based upon the
metabolism of acetamiprid in plants and
the toxicology of the parent and
metabolites, quantification of the parent
acetamiprid is sufficient to determine
toxic residues. As a result a method has
been developed which involves
extraction of acetamiprid from crops
with methanol, filtration, partitioning
and cleanup, and analysis by gas
chromatography/electron capture
detector (GC/ECD) methods. The limit of
quantification for the method is 0.01
ppm and the method detection limit
(MDL) is 0.0005 ppm.

3. Magnitude of residues. Magnitude
of residue studies were conducted in
pome fruit (apples and pears); brassica
(cole crops including broccoli, cabbage
and mustard greens); leafy vegetables
(leaf lettuce, head lettuce, celery, and
spinach); fruiting vegetables (tomatoes,
eggplant, and peppers); citrus (oranges,
grapefruit, and lemon); grapes; canola
seed; mustard seed; and cotton. Trials
were conducted in all of the major use
areas for each of the crops as specified
in the Residue Chemistry Guidelines
OPPTS 860.1500 with applications at
the maximum label use rate for each
crop. (Trials for mustard seed were
conducted in Canada.). As a result of the
field trials, the following tolerances are
proposed for each of the crop group,
crops or matrices: pome fruit at 0.70
ppm; brassica (cole crops) at 1.2 ppm;
leafy vegetables at 3.0 ppm; fruiting
vegetables at 0.2 ppm; grapes at 0.2
ppm; citrus at 0.5 ppm; canola seed at
0.01 ppm; mustard seed at 0.01 ppm;
cottonseed at 0.06 ppm; and cotton gin
trash at 20 ppm. Processing studies were

also conducted with apples, citrus,
cottonseed, grapes, and tomatoes.
Maximum processed commodity
residues exceeded 1.2x the RAC
tolerance only with citrus dry pulp
(2.22x) and tomato paste (1.65x).
Therefore, tolerances are proposed for
these processed commodities as follows:
citrus dry pulp at 1.2 ppm and tomato
paste at 0.4 ppm. Tolerances are also
proposed for milk, liver, kidney, muscle
and fat at 0.05 ppm.

B. Toxicological Profile

1. Acute toxicity. The acute oral LDsg
for acetamiprid was 146 milligrams/
kilogram (mg/kg) for female Sprague-
Dawley rats and 217 mg/kg for male
rats. The acute dermal LDsg for
acetamiprid was greater than 2,000 mg/
kg in rats. The acute 4-hour inhalation
LCso for acetamiprid was greater than
1.15 milligrams/Liter (mg/L), the highest
attainable concentration. Acetamiprid
was not irritating to the eyes, or skin
and was not considered to be a
sensitizing agent. The no observed
adverse effect level (NOAEL) for acute
neurotoxicity was 10 mg/kg and no
evidence of neuropathy was noted.

The acute oral LDsg for Acetamiprid
70WP was 944 mg/kg for female
Sprague-Dawley rats and 1,107 mg/kg
for male rats. The acute dermal LDsg for
formulated acetamiprid was greater than
2,000 mg/kg in rats. The acute
inhalation LCsg (4—hour) for
Acetamiprid 70WP was determined to
be greater than 2.88 mg/L, the highest
attainable concentration. Acetamiprid
70WP was concluded to be a mild eye
irritant and slight skin irritant. There
were no indications of skin sensitization
for the formulated product.

2. Genotoxicty. Based on the weight of
the evidence provided by a complete
test battery, acetamiprid is neither
mutagenic nor genotoxic. The
compound was found to be devoid of
mutagenic activity (with and without
metabolic activation) in Salmonella
typhimurium and Escherichia coli
(Ames assay). Acetamiprid was also not
mutagenic in an in vitro mammalian cell
gene mutation assay on Chinese hamster
ovary (CHO) cells (Hypoxanthine
guanine phophoribosyl transferase
(HGPRT) locus, with and without
metabolic activation). Acetamiprid did
not induce unscheduled DNA synthesis
unscheduled DNA synthesis (UDS) in
either rat liver primary cell cultures or
in mammalian liver cells in vivo. In an
in vitro chromosomal aberration study
using CHO cells, acetamiprid was
positive when tested under metabolic
activation at cytotoxic dose levels; no
effect was detected without metabolic
activation. Acetamiprid was non-
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clastogenic in an in vivo chromosomal
aberration study in rat bone marrow. It
also was negative in an in vivo mouse
bone marrow micronucleus assay.

3. Reproductive and developmental
toxicity. In the multi-generation rat
reproduction study, a NOAEL of 100
ppm was established based on
decreased body weight gains and a
reproduction NOAEL of 800 ppm
(highest dose tested) was established for
reproductive performance and fertility.
In the rat teratology study, the
developmental NOAEL was 50 mg/kg/
day (maternal NOAEL of 16 mg/kg/day
based on decreased body weight and
food consumption) and in the rabbit
teratology study, the developmental
NOAEL was 30 mg/kg/day (maternal
NOAEL of 15 mg/kg/day based on
decreased body weight and food
consumption). In both the rat and rabbit
there were no fetotoxic or teratogenic
findings.

4. Subchronic toxicity.In the 3—-month
dog feeding study, a NOAEL of 800 ppm
(32 mg/kg/day for both males and
females) was established based on
growth retardation and decreased food
consumption.

In the 3—month rat feeding study, a
NOAEL of 200 ppm (12.4 and 14.6 mg/
kg/day respectively for male and female
rats) was established based on liver cell
hypertrophy at a dose of 800 ppm.

In the 3—month mouse feeding study,
a NOAEL of 400 ppm (53.2 and 64.6 mg/
kg/day respectively for male and female
rats) was established based on increased
liver/body weight ratio and decreased
cholesterol in females at 800 ppm.

A 13—week dietary neurotoxicity
study, for acetamiprid established a
NOAEL of 200 ppm (14.8 and 16.3 mg/
kg/day for male and female rats) based
on reduced body weight and food
consumption decreases at 800 ppm.
There was no evidence of neurotoxicity.

A 21-day dermal study, in rabbits at
dose levels up to 1,000 mg/kg/day
caused no systemic toxicity, dermal
irritation or histomorphological lesions
in either sex tested.

5. Chronic toxicity. In the 1-year dog
study, the NOAEL was established at
600 ppm (20.5 and 21 mg/kg/day for
male and female dogs) based on growth
retardation and decrease of food
consumption at a dose of 1,500 ppm.

In the 18-month mouse study, the
NOAEL was established at 130 ppm
(20.3 and 25.2 mg/kg/day for male and
female mice) based on growth
retardation and hepatic toxicity at 400

m.
pIn the 2—year rat study, the NOAEL
was 160 ppm (7.1 and 8.8 mg/kg/day for
male and female rats) based on growth
retardation and hepatic toxicity. There

were no indications of carcinogenicity
in either the rat or mouse chronic
studies.

6. Animal metabolism. The
metabolism of acetamiprid is well
understood and the primary animal
metabolite is IM—2-1.

7. Metabolite toxicology. Testing of
IM-2—-1 demonstrated that it is
significantly less toxic than the parent
acetamiprid and it is not being
considered as part of the total toxic
residue, therefore no tolerance is being
requested by the registrant. The acute
oral LDs of IM—2-1 is 2,543 mg/kg for
male rats and 1,762 mg/kg for female
rats.

8. Endocrine disruption. Acetamiprid
does not belong to a class of chemicals
known or suspected of having adverse
effects on the endocrine system.
Developmental toxicity studies in rats
and rabbits and a reproductive study in
rats gave no indication that acetamiprid
has any effects on endocrine function.
The chronic feeding studies also did not
show any long-term effects related to
endocrine systems.

C. Aggregate Exposure

1. Dietary exposure. Acute and
chronic dietary analyses were
conducted to estimate exposure to
potential acetamiprid residues in/on the
following crops: cole crop group, citrus
crop group, fruiting vegetable crop
group, pome fruit crop group, grapes
leafy vegetables, canola oil, mustard and
cotton using the Dietary Exposure
Evaluation Model (DEEM) software.
Exposure estimates to water were made
based upon modeling.

i. Food. The acute dietary exposure
estimates at the 99.9th percentile of for
the U.S. Population was calculated to be
3.2% of the acute Reference Dose (RfD).
The population subgroup with the
highest exposure was children 1-6 at
6% of the acute RFD. The acute RfD was
based on the NOAEL of 10 mg/kg/day in
the acute neurotoxicity study. Chronic
dietary exposure estimates from
residues of acetamiprid for the U.S.
population was 0.1% of the chronic
RID. The subpopulation with the
highest exposure wasnon-nursing
infants with 0.5% of the RfD used.
These values are based on projected
percentages for percent of crop treated
and field trial residues at maximum
label rates and minimum pre-harvest
intervals (PHI) with no reduction factors
for common washing, cooking, or
preparation practices. These can be
considered conservative values. The
chronic RfD was based on the NOAEL
of 7 mg/kg/day in the chronic study.

ii. Drinking water. EPA’s Standard
Operating Procedure (SOP) for Drinking

Water Exposure and Risk Assessments
was used to perform the drinking water
analysis for acetamiprid. This SOP
utilizes a variety of tools to conduct
drinking water assessment. These tools
include water models such as Screening
Concentration in Ground Water (SCI-
GROW), Generic Expected
Environmental Concentration
(GENEEC), EPA’s Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS), and
monitoring data. If monitoring data are
not available then the models are used
to predict potential residues in surface
water and ground water. In the case of
acetamiprid, monitoring data do not
exist, therefore, GENEEC and SCI-
GROW models were used to estimate a
water residue. The calculated drinking
water levels of comparison (DWLOC) for
acute and chronic exposures for all
adults and children greatly exceed the
modeled acetamiprid water residues,
drinking water estimated concentrations
(DWEC). The acute DWLOC values are
3,360 ppb for adults and 940 ppb for
children. The worst case DWEC for
acute scenarios is calculated to be 13.27
ppb using the GENEEC surface water
model. The chronic DWLOC values are
2,450 ppb for adults and 700 ppb for
children. The DWEC for the worst case
chronic scenario is 1.59 ppb GENEEC.

2. Non-dietary exposure. A Ready to
Use, dilute formulation of acetamiprid
will be registered for insect control on
outdoor ornamentals, vegetable and fruit
trees. Based on surrogate exposure data
obtained from a carbaryl study, the
homeowner margin of exposure (MOE)
was calculated to exceed 10 million.
Post-application exposure resulting
from contact with acetamiprid treated
foliage resulted in an MOE in excess of
500,000.

D. Cumulative Effects

EPA and ILSI are developing the
methodologies to resolve the complex
scientific issues concerning common
mechanism of toxicity and how to
cumulate pesticides in a quantitative
manner. A determination has not been
made that acetamiprid has a common
mechanism of toxicity with other
substances. Acetamiprid does not
appear to produce a common toxic
metabolite with other substances. A
cumulative risk assessment was
therefore not performed for this
analysis.

E. Safety Determination

1. U.S. population. Using the
conservative assumptions described
above, based on the completeness and
reliability of the toxicity data, it is
concluded that aggregate exposure to
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the proposed uses of acetamiprid will
utilize at most 3.9% of the acute RfD for
the U.S. population, and is likely to be
much less, as more realistic data and
models are developed. EPA generally
has no concern for exposures below
100% of the RfD because the RfD
represents the level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. Therefore, there is a
reasonable certainty that no harm will
occur to the U.S. population from
aggregate exposure to acetamiprid.

2. Infants and children. In multi-
generation reproduction and teratology
studies, NOAEL on reproduction were
observed in either rats or rabbits. In the
long-term, feeding studies in rats and
mice there was no evidence of
carcinogenicity. Acetamiprid was not
mutagenic under the conditions of
testing. Using the conservative exposure
assumptions described in the exposure
section above, the percent of the RfD
that will be used for short-term
aggregate exposure to residues of
acetamiprid will be 6% for children 1—
6 (the most highly exposed sub-group).
This value is based on dietary exposure
alone as only children over 7 are
expected to have residential post-
application exposure for the proposed
acetamiprid uses. The aggregate
exposure for children 7—-12 (based on
dietary and residential exposure) results
in a value of 4.0% of the RfD being
used. As in the adult situation, drinking
water levels of comparison are much
higher than the worst case drinking
water estimated concentrations.
Therefore, there is a reasonable certainty
that no harm will occur to infants and
children from aggregate exposure to
residues of acetamiprid.

F. International Tolerances

Acetamiprid is registered for use in
Chile, Brazil, Mexico and Japan for use
on certain food crops for domestic
consumption only. Imported
commodities containing residues of
acetamiprid should not be encountered
in the United States at this time.

[FR Doc. 01-13420 Filed 5—-29-01 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[PF-1022; FRL-6782-2]

Notice of Filing a Pesticide Petition to
Establish a Tolerance for a Certain
Pesticide Chemical in or on Food

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: This notice announces the
initial filing of a pesticide petition
proposing the establishment of
regulations for residues of a certain
pesticide chemical in or on various food
commodities.

DATES: Comments, identified by docket
control number PF-1022 must be
received on or before June 29, 2001.
ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I.C. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
PF-1022 in the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Shaja R. Brothers, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: (703) 308—3194; e-mail address:

brothers.shaja@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply To Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer or pesticide manufacturer.
Potentially affected categories and
entities may include, but are not limited
to:

Examples of poten-
Categories NAICS tially affected enti-
codes ti
ies
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations”, “ Regulation
and Proposed Rules”, and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number PF—
1022. The official record consists of the
documents specifically referenced in
this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as confidential business
information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Highway,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number PF—1022 in the subject
line on the first page of your response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
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Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
Wordperfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number PF-1022. Electronic comments
may also be filed online at many Federal
Depository Libraries.

D. How Should I Handle CBI That I
Want to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBIL
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified
under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
notice.

7. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. What Action Is the Agency Taking?

EPA has received a pesticide petition
as follows proposing the establishment
and/or amendment of regulations for
residues of a certain pesticide chemical
in or on various food commodities
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a. EPA has determined that
this petition contains data or
information regarding the elements set
forth in section 408(d)(2); however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data support granting of the
petition. Additional data may be needed
before EPA rules on the petition.

List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 16, 2001.
James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Summary of Petitions

The petitioner summary of the
pesticide petitions is printed below as
required by section 408(d)(3) of the
FFDCA. The summary of the petitions
was prepared by the petitioner and
represents the view of the petitioner.
EPA is publishing the petition
summaries verbatim without editing
them in any way. The petition
summararies announce the availability
of a description of the analytical
methods available to EPA for the
detection and measurement of the
pesticide chemical residues or an
explanation of why no such method is
needed.

Interregional Research Project # 4 (IR-
4)

PP 0E6211, 1E6238, and 1E6264

EPA has received pesticide petitions
(0E6211, 1E6238, and 1E6264) from the
Interregional Research Project Number 4
(IR-4), [681 US Highway #1 South,
North Brunswick, NJ 08902—-3390
proposing, pursuant to section 408(d) of
the Federal Food, Drug, and Cosmetic

Act (FFDCA), 21 U.S.C. 346a(d), to
amend 40 CFR part 180.507 by
establishing tolerances for residues of
azoxystrobin, (methyl (E)-2-2-6-(2-
cyanophenoxy)pyrimidin-4-
yloxylphenyl-3-methoxyacrylate) and
the Z isomer of azoxystrobin, (methyl
(Z)-2-2-6-(2- cyanophenoxy)pyrimidin-
4-yloxylphenyl-3-methoxyacrylate) in or
on the following raw agricultural
commodities (RACs):

PP# 0E6211 proposes to establish
tolerances for strawberry at 10 parts per
million (ppm), mint at 30 ppm, grass
forage (from grass grown for seed) at 15
ppm, grass (from grass grown for seed)
hay at 20 ppm, and 3.0 ppm for
watercress, tropical fruits, persimmon,
paw paw, tamarind, jackfruit, and
loquat.

PP# 1E6238 proposes to establish
tolerances for bushberry subgroup,
lingonberries, juneberries, and salal at
3.0 ppm.

PP# 1E6264 proposes to establish
tolerances for the leafy brassica greens
subgroup and turnip greens at 25 ppm,
and 2.0 ppm for pepper, eggplant, and
okra.

EPA has determined that the petitions
contain data or information regarding
the elements set forth in section
408(d)(2) of the FFDCA; however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data support granting of the
petitions. Additional data may be
needed before EPA rules on these
petitions.

A. Residue Chemistry

1. Plant metabolism. The metabolism
of azoxystrobin as well as the nature of
the residues is adequately understood
for purposes of the tolerances.

2. Analytical method. Gas
chromatography with nitrogen-
phosphorus detection (GC-NPD) or in
mobile phase by high performance
liquid chromatography with ultra-violet
detection (HPLC-UV), is available. The
method(s) are adequate for enforcement
purposes. Analytical methods are also
available for analyzing meat, milk,
poultry and eggs which underwent
successful independent laboratory
validations.

3. Magnitude of residues. Complete
residue data for azoxystrobin (on
legume vegetable group, hops,
bushberries, lingonberries, salal,
juneberries, forage grass, forage hay,
jackfruit, loquat, mint, fresh, paw paw,
peppermint, persimmon, spearmint,
strawberry, tamarind, tropical fruit,
watercress, eggplant, leafy brassica
subgroup, okra, peppers, and turnip
greens) have been submitted. The
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requested tolerances are adequately
supported.

B. Toxicological Profile

1. Acute toxicity. The acute oral
toxicity study in rats of technical
azoxystrobin resulted in a lethal dose
(LD)so of 5,000 milligrams/kilogram
(mg/kg) for both males and females. The
acute dermal toxicity study in rats of
technical azoxystrobin resulted in
a(LD)sp of 2,000 mg/kg. The acute
inhalation study of technical
azoxystrobin in rats resulted in a lethal
concentration LCso of 0.962 mg/liter (L)
in males and 0.698 m/L in females. In
an acute oral neurotoxicity study in rats
dosed once by gavage with 0, 200, 600,
or 2,000 mg/kg azoxystrobin, the
systemic toxicity no observed adverse
effect level (NOAEL) was <200 mg/kg
and the systemic toxicity lowest
observed adverse effect level (LOAEL)
was 200 mg/kg, based on the occurrence
of transient diarrhea in both sexes.
There was no indication of
neurotoxicity at the doses tested.

2. Genotoxicity. Azoxystrobin was
negative for mutagenicity in the
salmonella/mammalian activation gene
mutation assay, mouse micronucleus
test, and unscheduled deoxyribonucleic
acid (DNA) synthesis in rat hepatocytes/
mammalian cells in vivo/in vitro
procedure study. In the forward
mutation study using L5178 mouse
lymphoma cells in culture, azoxystrobin
tested positive for forward gene
mutation at the TK locus. In the in vitro
human lymphocytes cytogenetics assay
of azoxystrobin, there was evidence of a
concentration related induction of
chromosomal aberrations over
background in the presence of moderate
to severe cytotoxicity.

3. Reproductive and developmental
toxicity. In a prenatal development
study in rats gavaged with azoxystrobin
at dose levels of 0, 25, 100, or 300 mg/
kg/day during days 7 through 16 of
gestation, lethality at the highest dose
caused the discontinuation of dosing at
that level. The developmental NOAEL
was greater than or equal to 100 mg/kg/
day and the developmental LOAEL was
>100 mg/kg/day because no significant
adverse developmental effects were
observed. In this same study, the
maternal NOAEL was not established;
the maternal LOAEL was 25 mg/kg/day,
based on increased salivation.

In a prenatal developmental study in
rabbits gavaged with 0, 50, 150, or 500
mg/kg/day during days 8 through 20 of
gestation, the developmental NOAEL
was 500 mg/kg/day and the
developmental LOAEL was> 500 mg/kg/
day because no treatment-related
adverse effects on development were

seen. The maternal NOAEL was 150 mg/
kg/day and the maternal LOAEL was
500 mg/kg/day, based on decreased
body weight gain.

In a 2—generation reproduction study,
rats were fed 0, 60, 300, or 1,500 ppm
of azoxystrobin. The reproductive
NOAEL was 32.2 mg/kg/day. The
reproductive LOAEL was 165.4 mg/kg/
day; reproductive toxicity was
demonstrated as treatment-related
reductions in adjusted pup body
weights as observed in the F<18 and
F<2 pups dosed at 1,500 ppm (165.4
mg/kg/day).

4. Subchronic toxicity. In a 90—day rat
feeding study the NOAEL was 20.4 mg/
kg/day for males and females. The
LOAEL was 211 mg/kg/day based on
decreased weight gain in both sexes,
clinical observations of distended
abdomens and reduced body size, and
clinical pathology findings attributable
to reduced nutritional status.

In a subchronic toxicity study in
which azoxystrobin was administered to
dogs by capsule for 92 or 93 days, the
NOAEL for both males and females was
50 mg/kg/day. The LOAEL was 250 mg/
kg/day, based on treatment-related
clinical observations and clinical
chemistry alterations at this dose.

In a 21-day repeated-dose dermal rat
study using azoxystrobin, the NOAEL
for both males and females was greater
than or equal to 1,000 mg/kg/day (the
highest dosing regimen); a LOAEL was
therefore not determined.

5. Chronic toxicity. In a 2—year
feeding study in rat fed diets containing
0, 60, 300, and 750/1,500 ppm (males/
females), the systemic toxicity NOAEL
was 18.2 mg/kg/day for males and 22.3
mg/kg/day for females. The systemic
toxicity LOAEL for males was 34 mg/kg/
day, based on reduced body weights,
food consumption and efficiency, and
bile duct lesions. The systemic toxicity
LOAEL for females was 117.1 mg/kg/
day, based on reduced body weights.
There was no evidence of carcinogenic
activity in this study.

In a 1-year feeding study in dogs to
which azoxystrobin was fed by capsule
at doses of 0, 3, 25, or 200 mg/kg/day,
the NOAEL for both males and females
was 25 mg/kg/day and the LOAEL was
200 mg/kg/day for both sexes, based on
clinical observations, clinical chemistry
changes, and liver weight increases that
were observed in both sexes.

In a 2—year carcinogenicity feeding
study in mice using dosing
concentrations of 0, 50, 300, or 2,000
ppm, the systemic toxicity NOAEL was
37.5 mg/kg/day for both males and
females. The systemic toxicity LOAEL
was 272.4 mg/kg/day for both sexes,
based on reduced body weights in both

at this dose. There was no evidence of
carcinogenicity at the dose levels tested.

According to the new proposed
guidelines for Carcinogen Risk
Assessment, the appropriate descriptor
for human carcinogenic potential of
azoxystrobin is “Not Likely.” The
appropriate subdescriptor is “has been
evaluated in at least two well conducted
studies in two appropriate species
without demonstrating carcinogenic
effects.”

6. Animal metabolism. In this study,
azoxystrobin unlabeled or with a
pyrimidinyl, phenylacrylate, or
cyanophenyl label was administered to
rats by gavage as a single or 14—day
repeated doses. Less than 0.5% of the
administered dose was detected in the
tissues and carcass up to 7 days post-
dosing-most of it was in excretion-
related organs. There was no evidence
of potential for bioaccumulation. The
primary route of excretion was via the
feces, though 9 to 18% was detected in
the urine of the various dose groups.
Absorbed azoxystrobin appeared to be
extensively metabolized. A metabolic
pathway was proposed showing
hydrolysis and subsequent glucuronide
conjugation as the major
biotransformation process.

7. Metabolite toxicology. There are no
metabolites of concern based on the
differential metabolism between plants
and animals.

8. Endocrine disruption. There is no
evidence that azoxystrobin is an
endocrine disrupter.

C. Aggregate Exposure

1. Dietary exposure. Permanent
tolerances have been established (40
CFR 180.507(a)) for the combined
residues of azoxystrobin and its Z
isomer, in or on a variety of RACs at
levels ranging from 0.02 ppm on tree
nuts to 50.0 ppm on leaves of root and
tuber vegetables. Included in these
tolerances are animal commodities
which were established in conjunction
with tolerances for animal feed.

i. Food. For the purposes of assessing
the potential acute and chronic dietary
exposure, Syngenta has estimated acute
and chronic exposure for all registered
crops, (EPA) pending uses, and newly
proposed uses. Novigen Sciences’, Inc.
Dietary Exposure Evaluation Model
(DEEM), which is licensed to Syngenta,
was used to estimate the chronic and
acute dietary exposure.

a. Acute. The DEEM model was used
for analysis of individual food
consumption as reported by the USDA
using the Tier I analysis. The Tier I
analysis used tolerance values as
anticipated residues. Syngenta’s acute
dietary exposure assessment estimated
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percent of the acute population adjusted
dose (aPAD) and corresponding margins
of exposure (MOE) for the overall U.S.

population, infants/children, and
females 13+ as presented in Table 1.

TABLE 1.—ACUTE DIETARY RISK ASSESSMENT FOR AZOXYSTROBIN

Population Subgroup

Exposure (mg/kg/day)

Percent aPAD

U.S. population (total) 0.094350 14.0%
Infants/children 0.151589 22.6%
Females 13+ 0.088553 13.2%

b. Chronic. In conducting this chronic
dietary risk assessment Syngenta has
made very conservative assumptions—
100% of all commodities having
azoxystrobin tolerances or proposed
tolerances will contain azoxystrobin
residues at the level of the tolerance.
Default concentration factors have been
removed where data show no

concentration of residues (grape juice,
grapes, raisins; tomatoes juice, tomatoes,
puree; and white/dry potatoes). The
chronic reference dose (RfD) = 0.18 mg/
kg/day.

The existing azoxystrobin tolerances
published and pending result in a
theoretical maximum residue
contribution (TMRC) that is equivalent

to the following percentage of the
Chronic RfD. As the 10X safety factor
was removed by EPA, the chronic RfD
is equal to the PAD (population-
adjusted dose). As a result, the exposure
given as a percentage of the total
allowable is reported as %PAD. These
results are presented in Table 2.

TABLE 2.—CHRONIC DIETARY RISK ASSESSMENT FOR AZOXYSTROBIN

Population Subgroup

Exposure (mg/kg/day)

Percent Reference Dose! (%Chronic PAD/

RfD)

U.S. population (total) 0.028977 16.1%
All infants <1 year 0.026769 14.9%
Nursing infants <1 year 0008527 4.7%

Non-nursing infants <1 year 0.032107 17.8%
Children (1-6 years old) 0.047504 26.4%
Children (7-12 years old) 0.031544 17.5%
Western region 0.031923 17.7%
Non-hispanic/non-white/non-black 0.044724 24.8%
Females 13+ (nursing) 0.031485 17.5%

1 Percentage reference dose (%Chronic PAD)= Exposure x 100% (as RfD=PAD in this case) Chronic PAD

ii. Drinking water. There is no
established Maximum Concentration
Level for residues of azoxystrobin in
drinking water. No health advisory
levels for azoxystrobin in drinking water
have been established. The
concentration of azoxystrobin in surface
water based on GENEEC (Generic
Estimated Environmental Concentration
) modeling and in ground water based

on Screening Concentration in Ground
Water (SCI-GROW) modeling.

Based on the chronic dietary (food)
exposure estimated, chronic drinking
water levels of concern (DWLOC) for
azoxystrobin were calculated and
summarized in the table below. EPA has
estimated the highest EEC of
azoxystrobin in surface water is from
the application of azoxystrobin on
grapes (39 pg/L). The estimated
environmental concentration (EEC) for

ground water is 0.064 pg/L resulting
from use on turf. For purposes of risk
assessment, the maximum EEC for
azoxystrobin in drinking water (39 pg/
L) should be used for comparison to the
back-calculated human health drinking
water levels of comparison (DWLOC) for
the chronic (non-cancer) endpoint.
These DWLOCs for various populations
categories are summarized in Tables 3
and 4.

TABLE 3.—DRINKING WATER LEVELS OF COMPARISON FOR ACUTE EXPOSURE TO AZOXYSTROBIN

Maximum Water Exposure

Subgroup? aPAD (mg/kg/day) Food Expg;y)re (mglkg/ (mg/kg/day) DWLOC (ug/L)
U.S. population 0.67 0.094350 0.57565 20147.75
Females 13+ (nursing) 0.67 0.088553 0.581447 17443.41
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TABLE 3.—DRINKING WATER LEVELS OF COMPARISON FOR ACUTE EXPOSURE TO AZOXYSTROBIN—Continued

Subgroup?

aPAD (mg/kg/day)

Food Exposure (mg/kg/
day)

Maximum Water Exposure
(mg/kg/day)

DWLOC (pg/L)

Children (1-6 years old) 0.67

0.151589 0.518411

5184.11

1Within each of these categories, the subgroup with the highest food exposure was selected.

TABLE 4.—DRINKING WATER LEVEL OF COMPARISON FOR CHRONIC EXPOSURE TO AZOXYSTROBIN

Subgroup?

CPAD (mg/kg/ Food Exposure (mg/kg/day)

Max Water Expo-

DWLOC 345 (ug/L)

day) sure? (mg/kg/day)
U.S. population 0.18 0.028977 0.151023 5285.805
Females 13+ (nursing) 0.18 0.031485 0.148515 4455.45
Children (1-6 years old) 0.18 0.047504 0.132496 1324.96

1 Within each of these categories, the subgroup with the highest food exposure was selected.

2 Maximum Water Exposure (Chronic) (mg/kg/day) = Chronic RfD(mg/kg/day)—-Food Exposure (mg/kg/day).

3 DWLOC (ug/L) = Max. water exposure (mg/kg/day) x body wt (kg) + (10-3 pg/pg) * water consumed daily (L/day).

4 HED default body weights are: General U.S. population, 70 kg; Females 13+ years old 60 kg; infants and children 10 kg.
5 HED Default daily drinking rates are 2 L/day for adults and 1 L/day for children.

2. Non-dietary exposure.
Azoxystrobin is registered for
residential use on ornamentals and turf.
The Agency evaluated the existing
toxicological data base for azoxystrobin
and assessed appropriate toxicological
endpoints and dose levels of concern
that should be assessed for risk
assessment purposes. Dermal absorption
data indicate that absorption is less than
or equal to 4%. Azoxystrobin is
currently registered for uses that could
result in intermediate-term residential
exposure and the Agency has
determined that is appropriate to
aggregate chronic food and water and
intermediate-term exposures for
azoxystrobin. EPA has concluded that
food and residential exposures
aggregated result in MOEs of 520
(aggregate short-term), and 420
(aggregate intermediate term) for the
subgroup children 1-6 years old.

D. Cumulative Effects

Azoxystrobin is related to the
naturally occurring strobilurins.
Syngenta concluded that further
consideration of a common mechanism
of toxicity is not appropriate at this time
since there are no data to establish
whether a common mechanism exists
with any other substance.

E. Safety Determination

1. U.S. population. Based on the
exposure assessments described and
completeness and reliability of the
toxicity data, it can be concluded that
there is reasonable certainty that no
harm will result from aggregate
exposure to azoxystrobin. Total
aggregate exposures for all label uses
will utilize less than 16.1% of the cPAD
for the chronic dietary exposures.

2. Infants and children. FFDCA
section 408 provides that EPA shall
apply an additional tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In either
case, EPA generally defines the level of
appreciable risk as exposure that is
greater than 1/100 of the NOAEL in the
animal study appropriate to the
particular risk assessment. This
hundredfold uncertainty (safety) factor/
margin of exposure (safety) is designed
to account for combined inter- and
intra-species variability. EPA believes
that reliable data support using the
standard hundredfold margin/factor not
the additional tenfold margin/factor
when EPA has a complete data base
under existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard margin/factor. The Agency’s
Food Quality Protection Act (FQPA)
Safety Factor Committee removed the
additional 10X safety factor to account
for sensitivity of infants and children.

F. International Tolerances

There are no Codex Maximum
Residue Level’s established for
azoxystrobin.
[FR Doc. 01-13515 Filed 5—-29-01; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-50886; FRL—6781-3]

Issuance of an Experimental Use
Permit

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted an
experimental use permit (EUP) to the
following pesticide applicant. An EUP
permits use of a pesticide for
experimental or research purposes only
in accordance with the limitations in
the permit.

FOR FURTHER INFORMATION CONTACT: By
mail: Cynthia Giles-Parker, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Office location,
telephone number, and e-mail address:
1921 Jefferson Davis Hwy., Rm. 249,
Crystal Mall #2, Arlington, VA; (703)
305-7740; e-mail address: giles-
parker.cynthia@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

This action is directed to the public
in general. Although this action may be
of particular interest to those persons
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who conduct or sponsor research on
pesticides, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the information in this action,
consult the designated contact person
listed for the individual EUP.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

You may obtain electronic copies of
this document, and certain other related
documents that might be available
electronically, from the EPA Internet
Home Page at http://www.epa.gov. To
access this document, on the Home Page
select “Laws and Regulations,”
“Regulations and Proposed Rules,” and
then look up the entry for this document
under the “Federal Register—
Environmental Documents.” You can
also go directly to the Federal Register
listings at http://www.epa.gov/fedrgstr.

II. EUP

EPA has issued the following EUP:

71049-EUP-1 and 71049-EUP-2.
Issuance. KIM-C1, LLC, 6333 East
Liberty Avenue, Fresno, California
93727. This EUP allows the use of 61.78
(1st year), 62.74 (2nd year), 63.11 (3rd
year) pounds of the plant growth
regulator CPPU [N-(2-chloro-4-
pyridinyl)-N'-phenyl urea] on 4,185 (1st
year), 4,250 (2nd year), 4,275 (3*d year)
acres of almond, apple, blueberry,
cranberry, fig, grapes, kiwifruit, olive,
pear, and plums (fresh) to evaluate the
control of fruit size and/or yield. The
program is authorized only in the States
of California, Florida, Georgia,
Michigan, and Washington. The EUP is
effective from April 1, 2001 to April 1,
2004. A tolerance has been established
for residues of the active ingredient in
or on almond, apple, blueberry,
cranberry, fig, grapes, kiwifruit, olive,
pear, plums (fresh).

Persons wishing to review this EUP
are referred to the designated contact
person. Inquiries concerning this permit
should be directed to the person cited
above. It is suggested that interested
persons call before visiting the EPA
office, so that the appropriate file may
be made available for inspection
purposes from 8 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays.

Authority: 7 U.S.C. 136.

List of Subjects

Environmental protection,
Experimental use permits.

Dated: May 16, 2001.
James Jones,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 01-13279 Filed 5-29-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6987-6]

Proposed CERCLA Administrative
Settlement Agreement—Service First
Barrel and Drum Site, Salt Lake City,
Salt Lake County, UT

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice and request for public
comment.

SUMMARY: In accordance with the
requirements of section 122(h)(1) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended (“CERCLA”), 42 U.S.C.
9622(h)(1), notice is hereby given of the
proposed administrative settlement
under section 122(h) of CERCLA, 42
U.S.C. 9622(h), concerning the Service
First Barrel and Drum site between EPA,
and Miguel A. Alpizar and Sylvia P.
Orozco (“Settling Parties”). The Service
First Barrel and Drum Site, is located at
1066 South Redwood Road, in Salt Lake
City, Salt Lake County, Utah (the
“Site”). The settlement, embodied in the
proposed Administrative Settlement
Agreement, EPA Docket No. CERCLA—
8-2001-05 (“Agreement”), is designed
to resolve the Settling Parties” liability
at the Site through a covenant not to sue
for all response costs incurred and to be
incurred in connection with removal
activities at the Site.

Miguel A. Alpizar and Sylvia P.
Orozco are the owners of one of the
parcels of land which comprise the Site.
Settling Parties purchased the parcel of
land where a former drum cleaning and
reconditioning business had been
conducted. At the time of purchase, and
pursuant to the Real Estate Purchase
Contract, the seller agreed to take full
responsibility for any and all necessary
remediation procedures required to
cleanup any contamination on the
property. The proposed Agreement is a
cash-out of the Settling Parties’ liability
under section 107(a)(1) of CERCLA, 42
U.S.C. 9607(a)(1). Under the terms of the
proposed Agreement, the Settling
Parties agree to grant access to all
parties conducting removal activities at
the Site and will reimburse the United
States the sum of $2,000. In exchange,
the Settling Parties will settle their

liability for all response costs incurred
at the Site in connection with the
planned removal activities and will
receive contribution protection from
other parties associated with the Site.
OPPORTUNITY FOR COMMENT: For thirty
(30) days following the date of
publication of this notice, the Agency
will consider all comments received and
may modify or withdraw its consent to
the settlement if comments received
disclose facts or considerations which
indicate that the settlement is
inappropriate, improper, or inadequate.
The Agency’s response to any comments
received will be available for public
inspection at the EPA Superfund Record
Center, 999 18th Street, 5th Floor, in
Denver, Colorado.
DATES: Comments must be submitted on
or before June 29, 2001.
ADDRESSES: The proposed settlement
and additional background information
relating to the settlement are available
for public inspection at the EPA
Superfund Records Center, 999 18th
Street, 5th Floor, in Denver, Colorado.
Comments and requests for a copy of the
proposed settlement should be
addressed to Carol Pokorny,
Enforcement Specialist (BENF-T),
Technical Enforcement Program, U.S.
Environmental Protection Agency, 999
18th Street, Suite 300, Denver, Colorado
80202-2466, and should reference the
Service First Barrel and Drum Site, Salt
Lake Gity, Utah and the EPA Docket No.
CERCLA—-8-2001-05.
FOR FURTHER INFORMATION CONTACT.:
Carol Pokorny, Enforcement Specialist
(8ENF-T), Technical Enforcement
Program, U.S. Environmental Protection
Agency, 999 18th Street, Suite 300,
Denver, Colorado 80202-2466, (303)
312-6970.
It Is So Agreed.

Dated: May 17, 2001.
Carol Rushin,

Assistant Regional Administrator, Office of
Enforcement, Compliance and Environmental
Justice, Region VIII.

[FR Doc. 01-13510 Filed 5-29-01; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission

May 22, 2001.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
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opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written comments should be
submitted on or before June 29, 2001. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Judy
Boley, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW, DC 20554 or via the Internet
to jboley@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Judy
Boley at 202—-418-0214 or via the
Internet at jboley@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060—-0206.

Title: Part 21, Multipoint Distribution
Service Stations.

Form No.: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Businesses or other for-
profit.

Number of Respondents: 15,858.

Estimated Time Per Response: .083
hours—6 hours.

Frequency of Response: On occasion
and annual reporting requirements,
third party disclosure requirement, and
recordkeeping requirement.

Total Annual Burden: 10,221 hours.

Total Annual Cost: $1,244,300.

Needs and Uses: The information
requested in part 21 is used by the
Commission staff to fulfill its
obligations as set forth in Sections 308
and 309 of the Communications Act of

1934, as amended. The information is
used to determine the technical, legal
and other qualifications of applicants to
operate a station in MDS. The
information is also used to determine
whether grant of an application will
serve the public interest, convenience
and necessity. The FCC staff uses the
information to ensure that applicants
and licensees comply with the
ownership and transfer restrictions
imposed by Section 310 of the Act.

The information collection has been
revised due to suspension of the EEO
rules. The increase in public costs is
due to an estimated increase in the
various requirements of Part 21.

OMB Control No.: 3060-0717.

Title: Billed Party Preference for
InterLATA 0+ Calls, CC Docket No. 92—
77 (47 CFR 64.703(a), 64.709, and
64.710).

Form No.: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Businesses or other for-
profit.

Number of Respondents: 1,500
respondents; 1,2000,000,000 responses.

Estimated Time Per Response: 2
seconds per call—50 hours.

Frequency of Response: On occasion
and annual reporting requirements,
third party disclosure requirement.

Total Annual Burden: 699,157 hours.

Total Annual Cost: $216,000.

Needs and Uses: Pursuant to Section
64.703(a), Operator Service Providers
(OSP’s) are required to disclose, audibly
and distinctly to the consumer, at no
charge and before connecting any
interstate call, how to obtain rate
quotations, including any applicable
surcharges. Section 64.709 codifies the
requirements for OSP’s to file
informational tariffs with the
Commission. Section 64.710 requires
providers of interstate operator services
to inmates at correctional institutions to
identify themselves, audibly and
distinctly, to the party to be billed,
among other things.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-13456 Filed 5—29-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Submitted to OMB
for Review and Approval

May 21, 2001.
SUMMARY: The Federal Communications
Commissions, as part of its continuing

effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with
a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written comments should be
submitted on or before June 29, 2001. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Les
Smith, Federal Communications
Commission, Room 1-A804, 445 12th
Street, SW., Washington, DC 20554 or
via the Internet to lesmith@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Les
Smith at (202) 418—-0217 or via the
Internet at lesmith@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-0110

Title: Application for Renewal of
License for AM, FM, TV Translator or
LPTV.

Form Number: FCC 303-S.

Type of Review: Extension of a
currently approved collection.

Respondents: Business or other for-
profit entities; and Not-for-profit
institutions.

Number of Respondents: 3,217.

Estimated Time per Response: 40
mins. to 11 hrs. 30 mins.

Frequency of Response: Reporting
once every eight years; Third party
disclosure.

Total Annual Burden: 5,271 hours.

Total Annual Costs: $1,567,850.

Needs and Uses: FCC Form 303-S is
used to apply for renewal of a
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commercial or noncommercial AM, FM,
or TV broadcast station and FM
translator, TV translator, or Low Power
TV broadcast station licenses. FCC Form
303-S can also be used in seeking the
joint renewal of licenses for an FM or
TV translator station and its co-owned
primary FM, TV, or LPTV station. 47
CFR Section 73.3580 requires local
public notice when filing the license
renewal application. For AM, FM, and
TV stations, these announcements are
made on-the-air. For FM/TV translators
and AM/FM/TV station that are silent,
the public notice should be published in
a newspaper of general circulation. The
FCC staff uses the data to assure that the
necessary reports connected with the
renewal application have been filed and
that the licensee meets the basic
statutory requirements to remain a
broadcast station licensee.

OMB Control Number: 3060-0173.
Title: Section 73.1207, Rebroadcasts.
Form Number: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Businesses or other for-
profit entities; and Not-for-profit
institutions.

Number of Respondents: 5,562.

Estimated Time per Response: 0.5
hours.

Frequency of Response:
Recordkeeping; On occasion reporting
requirement; Third party disclosure.

Total Annual Burden: 5,056 hours.
Total Annual Costs: None.

Needs and Uses: 47 CFR Station
73.1207 requires that licensees of
broadcast stations obtain written
permission from an originating station
prior to retransmitting any program or
any part thereof. A copy of the written
consent must be kept in the station’s
files and made available to the FCC
upon request. This written consent
assures the Commission that prior
authorization for retransmission of a
program was obtained. Section 73.1207
also requires stations that use the NBS
time signals to notify the NBS
semiannually of use of time signals.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-13454 Filed 5-29-01; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Submitted to OMB
for Review and Approval

May 15, 2001.
SUMMARY: The Federal Communications
Commissions, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with
a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.
DATES: Written comments should be
submitted on or before June 29, 2001. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.
ADDRESSES: Direct all comments to Les
Smith, Federal Communications
Commission, Room 1-A804, 445 12th
Street, SW., Washington, DC 20554 or
via the Internet to lesmith@fcc.gov.
FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Les
Smith at (202) 418-0217 or via the
Internet at lesmith@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control Number:

3060-0570.

Title: Section 76.982, Continuation of
Rate Agreements.

Form Number: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: State, local, or tribal
governments.

Number of Respondents: 25.

Estimated Time per Response: 0.5
hours.

Frequency of Response: One-time
reporting requirement.

Total Annual Burden: 13 hours.

Total Annual Costs: None.

Needs and Uses: Franchise authorities
that were regulating basic cable rates
pursuant to a rate agreement executed
before July 1, 1990, may continue to
regulate rates during the remainder of
the agreement. Franchise authorities
must notify the FCC of their intentions
to continue regulating rates under the
rate agreement.

OMB Control Number: 3060-0562.

Title: Section 76.916, Petition for
Recertification.

Form Number: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Businesses or other for-
profit entities; and State, local, or tribal
governments.

Number of Respondents: 10.

Estimated Time per Response: 10
hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure.

Total Annual Burden: 100 hours.

Total Annual Costs: None.

Needs and Uses: A franchising
authority wishing to assume jurisdiction
to regulate basic cable service and
associated equipment rates after its
request for certification has been denied
or revoked, may file a petition for
recertification with the FCC. The
petition must be served on the cable
operator and on any interested party
that participated in the proceeding
denying or revoking the original
certification.

OMB Control Number: 3060-0609.

Title: Section 76.934(e), Petitions for
Extension of Time.

Form Number: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Businesses or other for-
profit entities; and State, local, or tribal
governments.

Number of Respondents: 35.

Estimated Time per Response: 4
hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure.

Total Annual Burden: 140 hours.

Total Annual Costs: None.

Needs and Uses: Small cable systems
may obtain an extension of time to
establish compliance regulations
provided that they can demonstrate that
timely compliance would result in
economic hardship. Requests for
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extension of time are addressed to local
franchising authorities concerning rates
for basic service tiers and to the FCC
concerning rates for cable programming
service tiers.

OMB Control Number: 3060—0610.

Title: Section 76.1606, Rate Change
While Complaint Pending.

Form Number: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Businesses or other for-
profit entities.

Number of Respondents: 400.

Estimated Time per Response: 0.5
hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure.

Total Annual Burden: 200 hours.

Total Annual Costs: None.

Needs and Uses: A cable operator that
proposes to change any rate while a
cable service tier rate complaint is
pending before the FCC shall provide
the Commission at least 30 days notice
of the proposed rate change to allow the
Commission time to review any pending
rate complaints.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-13455 Filed 5-29-01; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL RESERVE SYSTEM

Agency Information Collection
Activities: Announcement of Board
Approval Under Delegated Authority
and Submission to OMB

SUMMARY:

Background

Notice is hereby given of the final
approval of a proposed information
collection by the Board of Governors of
the Federal Reserve System (Board)
under OMB delegated authority, as per
5 CFR 1320.16 (OMB Regulations on
Controlling Paperwork Burdens on the
Public). Board-approved collections of
information are incorporated into the
official OMB inventory of currently
approved collections of information.
Copies of the OMB 83-Is and supporting
statements and approved collection of
information instrument(s) are placed
into OMB’s public docket files. The
Federal Reserve may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection that has been extended,
revised, or implemented on or after
October 1, 1995, unless it displays a
currently valid OMB control number.

FOR FURTHER INFORMATION CONTACT:
Federal Reserve Board Clearance
Officer—Mary M. West—Division of
Research and Statistics, Board of
Governors of the Federal Reserve
System, Washington, DC 20551 (202—
452-3829), OMB Desk Officer—
Alexander T. Hunt—Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 3208,
Washington, DC 20503 (202—395-7860).

Final Approval Under OMB Delegated
Authority of the Implementation of the
Following Report

1. Report title: Declaration for a State
Member Bank to Control, or Hold an
Interest In, a Financial Subsidiary.

Agency form number: FR 4017.

OMB Control number: 7100-0292.

Frequency: Event-generated.

Reporters: State Member Banks.

Annual reporting hours: 100 hours.

Estimated average hours per response:

1 hour.

Number of respondents: 100.

Small businesses are not affected.

General description of report: This
information collection is required to
obtain a benefit by Title I of the Gramm-
Leach-Bliley Act (Pub. L. 106-103, 113
Stat. 1338 (1999)). A company may
request confidentiality for the
information contained in the
information collection pursuant to
section (b)(4) and (b)(6) of the Freedom
of Information Act (5 U.S.C. 552 (b)(4)
and (b)(6)).

Abstract: In March 2000, the Board
adopted, on an interim basis, and
requested public comment on a rule
implementing the financial subsidiary
provisions of the GLB Act for state
member banks (Docket No. R—1064; 65
Federal Register 14810 (2000)). The
interim rule specifies the capital,
managerial, Community Reinvestment
Act and other requirements that a state
member bank must meet to own or
control a financial subsidiary under the
GLB Act. In addition, the interim rule
requires a state member bank to provide
notice to the Federal Reserve at least 15
days prior to establishing a financial
subsidiary or commencing a newly
authorized financial activity through an
existing financial subsidiary. The notice
must provide basic information
concerning the proposed transaction
and certify that bank and its depository
institution affiliates meet the capital and
managerial requirements of the GLB
Act.

The Federal Reserve received one
comment on the interim rule that bears
on the rule’s information collection
requirements. This commenter
suggested that the Federal Reserve

eliminate the 15-day review period for
financial subsidiary notices and permit
a state member bank to immediately
consummate a proposed transaction
after filing a certification that the bank
meets the GLB Act’s capital, managerial,
and other requirements. Staff believes
that the brief 15-day review period
included in the interim rule provides
the Federal Reserve an appropriate
period of time to verify that a state
member bank meets the capital,
managerial, and other requirements
imposed by the GLB Act. Accordingly,
it is anticipated that the final rule
presented to the Board will continue to
include a period for System review of
financial subsidiary notices.

Board of Governors of the Federal Reserve
System, May 23, 2001.
Robert deV. Frierson,
Associate Secretary of the Board.
[FR Doc. 01-13475 Filed 5-29-01; 8:45 am)]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than June 12,
2001.

A. Federal Reserve Bank of Dallas
(W. Arthur Tribble, Vice President) 2200
North Pearl Street, Dallas, Texas 75201—
2272:

1. Jimmie Michael Luecke, The Fred
Luecke Trust, The Susan Luecke Trust, Tim
Kleinschmidt, trustee, The Jimmie Luecke
Children Partnership, Ltd., Jimmie Luecke,
general partner, all of Giddings, Texas; to
acquire additional voting shares of Giddings
Bancshares, Inc., Giddings, Texas, and
thereby indirectly acquire additional voting
shares of Giddings Holdings, Inc., Dover,
Delaware, and First National Bank, Giddings,
Texas.



29326

Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001/ Notices

Board of Governors of the Federal Reserve
System, May 23, 2001.
Robert deV. Frierson
Associate Secretary of the Board.
[FR Doc. 01-13478 Filed 5—-29-01; 8:45 am)]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than June 13,
2001.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri
63166—2034:

1. Raymond and Ruth Schnake, St.
Peter, Illinois; to retain voting shares of
St. Peter Bancshares, Inc., St. Peter,
Illinois, and thereby indirectly retain
voting shares of First State Bank of St.
Peter, St. Peter, Illinois.

Board of Governors of the Federal Reserve
System, May 24, 2001.

Robert deV. Frierson

Associate Secretary of the Board.

[FR Doc. 01-13559 Filed 5—29-01; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies;
Correction

This notice corrects a notice (FR Doc.
01-12376) published on page 27144 of
the issue for Wednesday, May 16, 2001.

Under the Federal Reserve Bank of
Richmond heading, the entry for First
Union Corporation, Charlotte, North
Carolina, is revised to read as follows:

A. Federal Reserve Bank of
Richmond (A. Linwood Gill, III, Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. First Union Corporation, Charlotte,
North Carolina, to merge with Wachovia
Corporation, Winston-Salem, North
Carolina, and thereby indirectly acquire
voting shares of Wachovia Bank,
National Association, Winston-Salem,
North Carolina; Wachovia Acquisition
Corporation 2001-01, Winston-Salem,
North Carolina; Republic Security Bank,
West Palm Beach, Florida; and First
National Bank of Atlanta, New Castle,
Delaware (d/b/a Wachovia Bank Card
Services). First Union also requests
approval to exercise an option to
acquire up to 19.9 percent of the voting
shares of Wachovia Corporation under
certain circumstances.

In connection with this application,
Applicant also has applied to acquire
Atlantic Savings Bank, FSB, Hilton
Head Island, South Carolina, and
thereby engage in operating a savings
association, pursuant to §
225.28(b)(4)(ii) of Regulation Y.

Comments on this application must
be received by June 11, 2001.

Board of Governors of the Federal Reserve
System, May 23, 2001.

Robert deV. Frierson

Associate Secretary of the Board.

[FR Doc. 01-13476 Filed 5-29-01; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise

noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than June 22, 2001.

A. Federal Reserve Bank of Atlanta
(Cynthia C. Goodwin, Vice President)
104 Marietta Street, N.W., Atlanta,
Georgia 30303-2713:

1. Financial Investors of the South,
Inc., Birmingham, Alabama; to acquire
100 percent of the voting shares of
Capital Bank, Montgomery, Alabama (in
organization).

B. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Geneva State Company, Geneva,
Nebraska; to acquire 73 percent of the
voting shares of Grafton State Bank,
Grafton, Nebraska.

Board of Governors of the Federal Reserve
System, May 24, 2001.

Robert deV. Frierson

Associate Secretary of the Board.

[FR Doc. 01-13558 Filed 5-29-00; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
To Acquire Companies That Are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation Y
(12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
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BHC Act. Additional information on all
bank holding companies may be
obtained from the National Information
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than June 12, 2001.

A. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198—0001:

1. Guaranty Corporation, Denver,
Colorado; to acquire AMG/Guaranty
Corporation, Englewood, Colorado, and
thereby engage in trust company
activities, pursuant to § 225.28(b)(5) of
Regulation Y.

Board of Governors of the Federal Reserve
System, May 23, 2001.

Robert deV. Frierson

Associate Secretary of the Board.

[FR Doc. 01-13477 Filed 5—-29-01; 8:45 am)]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Meeting Notice Government in the
Sunshine Act

AGENCY HOLDING THE MEETING: Board of
Governors of the Federal Reserve
System.

TIME AND DATE: 11:00 a.m., Monday, June
4, 2001.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, 20th and C
Streets, NW., Washington, DC 20551.
STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments,
reassignments, and salary actions)
involving individual Federal Reserve
System employees.

2. Any items carried forward from a
previously announced meeting.
CONTACT PERSON FOR MORE INFORMATION:
Michelle A. Smith, Assistant to the
Board; 202-452-3204.

SUPPLEMENTARY INFORMATION: You may
call 202—-452-3206 beginning at
approximately 5 p.m. two business days
before the meeting for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting; or you may
contact the Board’s Web site at http://
www.federalreserve.gov for an
electronic announcement that not only
lists applications, but also indicates
procedural and other information about
the meeting.

Dated: May 25, 2001.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 0113638 Filed 5-25-01; 12:23 pm]
BILLING CODE 6210-01-P

FEDERAL TRADE COMMISSION

Granting of Request for Early
Termination of the Waiting Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. 18a, as added by Title II of the
Hart-Scott-Rodino Antitrust
Improvements Act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration
and requires that notice of this action be
published in the Federal Register.

The following transactions were
granted early termination of the waiting
period provided by law and the
premerger notification rules. The grants
were made by the Federal Trade
Commission and the Assistant Attorney
General for the Antitrust Division of the
Department of Justice. Neither agency
intends to take any action with respect
to these proposed acquisitions during
the applicable waiting period.

Trans # Acquiring Acquired Entities
Transactions Granted Early Termination—04/30/2001
20011690 ....ooovveirrrieenne. Tyco International Ltd ..........c.cceeveene Com-Net Critical Communications, | Com-Net Critical Communications,
Inc. Inc.
20011707 .eovviieieiieeeeen AVNEL, INC oo Kent Electronics Corporation ............ Kent Electronics Corporation.
20011723 ... Gerald W. Schwartz ..........ccccceevvenen. Avaya INC. .....ccoevviiiiiiiiee s Avaya Inc.
20011731 Leap Wireless International, Inc ........ American Wireless License Group, | American Wireless License Group,
LLC. LLC.
20011734 Novell, INC .oeviiiiiiieee e Cambridge Technology Partners, Inc | Cambridge Technology Partners, Inc.
20011738 .... Constellation Brands, Inc .... Ravenswood Winery, InC ........ccc....... Ravenswood Winery, Inc.
20011741 Pope & Talbot, INC ....ccocveviiiiee Norske Skogindustrier ASA ............... Norske Skog Canada Mackenzie
Pulp Limited
20011742 oo Koninklijke Ahold nv .........ccccceeeenneen. Mutual Distributors, INC ...........cccuveeees Mutual Distributors, Inc.
20011748 ..o Temple-Inland INC .......cccceeviieiinineene Chesapeake Corporation .................. Capitol Packaging Company.
Chesapeake Packaging Co.
20011749 ..oooiiiiieeee Mr. Yizhak Sharon .........cccccoveevennnneen. The Williams Companies, Inc ........... Mapco Express, Inc.
20011753 .oovieeeeieee e GlaxoSmithKline plIc .....ccccocvveviiveennnes Minnesota Mining and Manufacturing | 3M Innovative Properties Company
Company.
20011754 .ooiiiiiee Hicks, Muse, Tate & Furst Equity | Vlasic Foods International Inc ........... VF Brands, Inc., Aligar, Inc., Cargal,
Fund V, L.P. Inc.
Vlasic Foods Canada, Inc., Vlasic
Int'l Brands, Inc.
Vlasic Foods Distribution Company,
Vlasic Standards Inc.
20011756 .cceeeveeieieieennen MBNA Corporation .........ccccceeveerueene Desert Schools Federal Credit Union | Desert Schools Federal Credit
Union.
Transactions Granted Early Termination—05/03/2001
20011729 .... Assa Abloy AB .........cccceee United Dominion Industries Limited .. | United Dominion Industries Limited.
20011755 Crown Finance Foundation Global TeleSystems, INC ........ccceevuees Global Telecom, Inc.
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Trans # Acquiring Acquired Entities
Transactions Granted Early Termination—05/08/2001
20011764 ....cccvvveeeeeen Boyd Gaming Corporation ................. Shawn SCOtt ....coccvveviiieeiiee e Delta Downs Racing Association,
Inc.
Delta Downs, Incorporated, Winner's
Circle #1 of Madison, LLC.
Transactions Granted Early Termination—05/09/2001
20011735 ..., Johnson & Johnson .........cccecveeeens Alza Corporation ...........ccccceenevrennenn Alza Corporation.
20011762 SES Global S.A General Electric Company .. GE Subsidiary, Inc., GE Capital
Global Satellites, Inc.
20011768 ....oooveereieenne Benfield Greig Group plc .......cccceeeee. E.W. Blanch Holdings, Inc ................ E.W. Blanch Holdings, Inc.

For Further Information Contact:
Sandra M. Peay or Parcellena P.
Fielding, Contact Representatives,
Federal Trade Commission, Premerger
Notification Office, Bureau of
Competition, Room 303, Washington,
D.C. 20580, (202) 326-3100.

By direction of the Commission.
Donald S. Clark,
Secretary.

[FR Doc. 01-13556 Filed 5—29-01; 8:45 am)]
BILLING CODE 6750-01-M

GENERAL ACCOUNTING OFFICE

Appointments to the Medicare
Payment Advisory Commission

AGENCY: General Accounting Office
(GAO).

ACTION: Notice of appointments.

SUMMARY: The Balanced Budget Act of
1997 established the Medicare Payment
Advisory Commission (MedPAC) and
gave the Comptroller General
responsibility for appointing its
members. This notice announces three
new appointments and three
reappointments to fill the vacancies
occurring this year, and designates the
Chair and Vice Chair of the
Commission.

DATES: Appointments are effective May
1, 2001 through April 30, 2004.

ADDRESSES: GAO: 441 G Street, NW,
Washington, DC 20548; MedPAC: 1730
K Street, NW, Suite 800, Washington,
DC 20006.

FOR FURTHER INFORMATION CONTACT:
GAO: Molly Ryan, 202/512-3592;
MedPAC: Murray N. Ross, Ph.D., 202/
653-7220.

SUPPLEMENTARY INFORMATION: To fill this
year’s vacancies I am announcing the
following:

Newly appointed members are Sheila
P. Burke, Under Secretary for American
Museums and National Programs,
Smithsonian Institution; Allen D.

Feezor, Health Benefits Administrator,
California Public Employees’ Retirement
System; and Ralph W. Muller, President
and CEO, University of Chicago
Hospitals and Health System;
reappointed members are Joseph P.
Newhouse, Ph.D., John D. MacArthur
Professor of Health Policy and
Management, Harvard University; Alice
F. Rosenblatt, Senior Vice President,
Merger and Acquisition Integration,
Wellpoint Health Networks; and John
W. Rowe, M.D., Chairman, CEQ, and
President, Aetna Inc. I also hereby name
Glenn M. Hackbarth, J.D., an
independent consultant, as Chair of the
Commission; and Robert D. Reischauer,
Ph.D., President of the Urban Institute,
as Vice Chair.

(Sec. 4022, Pub. L. 105-33, 111 Stat. 251,
350)

David M. Walker,

Comptroller General of the United States.
[FR Doc. 01-13445 Filed 5-29-01; 8:45 am]
BILLING CODE 1610-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—01—43]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call the CDC Reports
Clearance Officer on (404) 639-7090.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Send comments to Seleda
Perryman, CDC Assistant Reports
Clearance Officer, 1600 Clifton Road,
MS-D24, Atlanta, GA 30333. Written
comments should be received within 60
days of this notice.

Proposed Project

National Telephone Survey of Urban
Mosquito Control Programs—New—
National Center for Infectious Disease
(NCID), Centers for Disease Control and
Prevention (CDC). West Nile virus is a
mosquito-borne virus that is native to
the eastern hemisphere, where it
recently caused large epidemics of
human disease in eastern Europe,
Russia, and the Middle East. In 1999,
West Nile virus first appeared in the
United States when it caused an
epidemic of mosquito-borne
encephalitis and meningitis in the
greater New York City metropolitan
area. During 1999-2000, 83 persons
(mostly senior citizens) with West Nile
viral disease and 9 fatalities were
reported in New York, New Jersey, and
Connecticut. The apparent primary
vector to humans was the house
mosquito, Culex pipiens, which occurs
in virtually all urban areas of the United
States. This species is also one of the
principal vectors of St. Louis
encephalitis virus, historically the most
important cause of epidemic viral
encephalitis in the United States, and a
close relative of West Nile virus. Based
on the detection of West Nile virus in



Federal Register/Vol. 66, No. 104/ Wednesday, May 30, 2001/ Notices

29329

birds and mosquitoes, this virus has
now spread to a 12-state region of the
eastern United States, extending from
New Hampshire to North Carolina, and
from the Atlantic coast to western
Pennsylvania. It is likely that West Nile
virus will continue to expand its
geographic range within the United
States, mainly through distribution by
infected birds. Thus, many cities in the
United States are at risk for West Nile
virus epidemics, especially those

without mosquito control programs that
target Culex mosquitoes. No
systematically collected information on
such programs is currently available.
Currently in the United States, mosquito
control is largely a local issue funded by
state and local tax dollars.

In the proposed survey, mosquito
control program managers will be
identified and interviewed by telephone
to estimate the number of U. S. cities of
at least 100,000 population that have

functional programs for controlling
urban Culex mosquitoes, by geographic
region. The survey will be conducted
twice, once at baseline and again two
years later, to assess national and
regional trends in establishing such
control programs. This information will
serve as a resource for the Centers for
Disease Control and Prevention, state
and local health departments,
policymakers, and funding agencies.
The total cost to the respondents is $0.

Number of re- | Average Bur-
Respondents reNsurggggr?tfs sponsesf/re- | den/response Toitr;alhk:)ﬂrgen
p spondent (in hours)
Initial Telephone INEIVIEW .........ooouiiiiiiiee e 175 1 10/60 29
Follow-up Telephone Interview with Initial Respondents ...........ccccccveviveeinns 175 1 10/60 29
TOMAD ettt e e sneentes | neeesteesneeneesinees | beesieeeneeseeneeans | eeseeseee e 58

Dated: May 21, 2001.
Nancy Cheal,
Acting Associate Director for Policy, Planning
and Evaluation, Centers for Disease Control
and Prevention.
[FR Doc. 01-13464 Filed 5-29-01; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—01-44]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call the CDC Reports
Clearance Officer on (404) 639-7090.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the

proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Send comments to Seleda
Perryman, CDC Assistant Reports
Clearance Officer, 1600 Clifton Road,
MS-D24, Atlanta, GA 30333. Written
comments should be received within 60
days of this notice.

Proposed Project

Hazardous Substances Emergency
Events Surveillance—Revision—OMB
No. 0923-0008 The Agency for Toxic
Substances and Disease Registry
(ATSDR) is mandated pursuant to the
1980 Comprehensive Environmental
Response Compensation and Liability
Act (CERCLA) and its 1986
Amendments, The Superfund
Amendments and Reauthorization Act
(SARA), to prevent or mitigate adverse
human health effects and diminished
quality of life resulting from the
exposure to hazardous substances into
the environment. The primary purpose
of this activity, which ATSDR has
supported since 1992, is to develop,
implement, and maintain a state-based
surveillance system for hazardous
substances emergency events which can
be used to (1) describe the distribution
of the hazardous substances releases; (2)
describe the public health consequences

(morbidity, mortality, and evacuations)
associated with the events; (3) identify
risk factors associated with the public
health consequences; and (4) develop
strategies to reduce future public health
consequences. The study population
will consist of all hazardous substance
non-permitted acute releases within the
16 states (Alabama, Colorado, Iowa,
Louisiana, Minnesota, Mississippi,
Missouri, New Jersey, New York, North
Carolina, Oregon, Rhode Island, Texas,
Utah, Washington, and Wisconsin)
participating in the surveillance system.

Until this system was developed and
implemented, there was no national
public health-based surveillance system
to coordinate the collation, analysis, and
distribution of hazardous substances
emergency release data to public health
practitioners. It was necessary to
establish this national surveillance
system which describes the public
health impact of hazardous substances
emergencies on the health of the
population of the United States. The
data collection form will be completed
by the state health department
Hazardous Substances Emergency
Events Surveillance (HSEES)
coordinator using a variety of sources
including written and oral reports from
environmental protection agencies,
police, firefighters, emergency response
personnel; or researched by the HSEES
coordinator using census data, material
safety data sheets, and chemical
handbooks. There are no costs to
respondents.

Number of Number of Average bur- Total annual
Respondents respondents responses/ den/response burden
P respondent (in hours) (in hours)
State Health DepartMents ........ccccveiiiiiiiiiie e 16 613 1 9,808
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Dated: May 21, 2001.
Nancy Cheal,

Acting Associate Director for Policy, Planning
and Evaluation, Centers for Disease Control
and Prevention.

[FR Doc. 01-13465 Filed 5—29-01; 8:45 am)]

BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Program Announcement 01038]

Cooperative Agreement for 2001
National Breast and Cervical Cancer
Early Detection Program; Notice of
Availability of Funds; Amendment

A notice announcing the availability
of Fiscal Year 2001 funds to fund a
cooperative agreement program for a
National Breast and Cervical Cancer
Early Detection Program was published
in the Federal Register on May 17,
2001, [Vol 66, Number 96, Pages 27505—
27511]. The notice is amended as
follows:

On page 27505, second column, under
section B. Eligible Applicants, the first
paragraph, second line, insert “and
territories (including the Federated
States of Micronesia and the Republic of
the Marshall Islands) between the words
“States” and “‘or”.

On page 27505, second column, under
section B. Eligible Applicants, the first
paragraph, third line, insert “or
instrumentalities” between the words
“agents,” and “including”.

On page 27505, second column, under
section B. Eligible Applicants, the first
paragraph, line nine, insert “(including
Indian Tribes, Tribal organizations,
Alaska Natives and Urban Indian
organizations and inter-tribal consortia,
hereafter referred to as Tribes). An inter-
tribal consortium or American Indian/
Alaskan Native (AI/AN) organization is
only eligible for funding if its primary
purpose for incorporation is to improve
AI/AN health, and it is representative of
the Tribes, Alaska Native villages, or
Urban Indian communities in which it
is located. Tribes are encouraged to
collaborate with other Tribes to expand
the potential screening population.”
after the words “Tribal government”

On page 27507, third column, under

section F. Program Requirements,
Recipient Activities, delete item 1.c.

Dated: May 22, 2001.
Henry S. Cassell III,

Acting Director, Procurement and Grants
Office, Centers for Disease Control and
Prevention (CDC).

[FR Doc. 01-13497 Filed 5-29-01; 8:45 am]
BILLING CODE 4163-18-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Program Announcement 01038]

Cooperative Agreement for 2001
National Breast and Cervical Cancer
Early Detection Program; Notice of
Availability of Funds

A. Purpose

The Genters for Disease Gontrol and
Prevention (CDC) announces the
availability of fiscal year (FY) 2001
funds for a cooperative agreement
program for the National Breast and
Cervical Cancer Early Detection Program
(NBCCEDP). This program addresses the
“Healthy People 2010 priority area
related to cancer.

The purpose of the NBCCEDP is to
apply a State, territorial, or tribal public
health approach to increase access to
and use of screening services. The
NBCCEDP was established through the
Breast and Cervical Cancer Mortality
Prevention Act of 1990 (Public Law
101-354) and provides screening
services for low income women. Funded
programs will establish a
comprehensive breast and cervical
cancer early detection screening
program that includes the following
program components: Breast and
cervical cancer screening, tracking,
follow-up and case management; public
education and outreach; professional
education; quality assurance and
improvement; surveillance and
evaluation; coalitions and partnerships;
and management, hereafter referred to
as the NBCCEDP program components.

The President has committed the
nation to an ambitious goal: By the year
2010, to eliminate the disparities in
health status experienced by racial and
ethnic minority populations. The
NBCCEDP has been established to move
closer to this goal by addressing the
deficits in breast and cervical cancer
screening and management among these
women.

B. Eligible Applicants

Assistance will be provided only to
the official health departments of States
and territories (including the Federated
States of Micronesia and the Republic of

the Marshall Islands) or their bona fide
agents or instrumentalities, including
the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, the Commonwealth of
the Northern Mariana Islands, the
Republic of Palau, and federally
recognized Indian Tribal governments
(including Indian Tribes, Tribal
organizations, Alaska Natives and Urban
Indian organizations and inter-tribal
consortia, hereafter referred to as
Tribes).

An inter-tribal consortium or
American Indian/Alaskan Native (AI/
AN) organization is only eligible for
funding if its primary purpose for
incorporation is to improve AI/AN
health, and it is representative of the
Tribes, Alaska Native villages, or Urban
Indian communities in which it is
located. Tribes are encouraged to
collaborate with other Tribes to expand
the potential screening population.

States and Tribes currently receiving
CDC funds under Program
Announcement 96023, entitled 1996
National Breast and Cervical Cancer
Early Detection Program, are eligible to
apply for funding under this
announcement.

1. The following States and Territories
are not eligible to apply:

a. American Samoa, California,
Colorado, Maryland, Michigan,
Minnesota, Missouri, Nebraska, New
Mexico, North Carolina, South Carolina,
Texas, and West Virginia, which are
funded under Program Announcement
718 entitled National Breast and
Cervical Cancer Early Detection
Program.

b. Alaska, Arizona, Arkansas,
Connecticut, Florida, Georgia, Illinois,
Iowa, Kansas, Louisiana, Maine,
Massachusetts, New Jersey, New York,
Ohio, Oklahoma, Oregon, Pennsylvania,
Rhodes Island, Utah, Vermont,
Washington, Wisconsin, Puerto Rico,
and Guam, which are funded under
Program Announcement 99052 entitled
National Breast and Cervical Cancer
Early Detection Program.

2. The following Tribes are not
eligible to apply:

a. Consolidated Tribal Health Project,
Inc. (CA) and Southeast Regional Health
Consortium (AK), which are funded
under Program Announcement 718
entitled National Breast and Cervical
Cancer Early Detection Program.

b. Arctic Slope Native Association
(AK), Cherokee Nation (OK), Cheyenne
River Sioux Tribe (OK), Poarch Band of
Creek Indians (AL), South Central
Foundation (AK), and South Puget
Intertribal Planning Agency (WA),
which are funded under Program
announcement 99052 entitled National
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Breast & Cervical Cancer Early Detection
Program.

C. Availability of Funds

1. Funds Available for States

Approximately $22,421,667 is
available in FY 2001 to fund
approximately 15 States and the District
of Columbia. It is expected that awards
will range from $600,000 to $4,000,000.

2. Funds Avuailable for Territories and
Tribes

Approximately $5,400,000 is available
in FY 2001 to fund approximately nine
Territories or Tribes. It is expected that
awards will range from $200,000 to
$1,000,000.

It is expected that awards will begin
on September 30, 2001, and will be
made for a 12-month budget period
within a project period of up to five
years. Funding estimates may change.

Continuation awards for funded
projects within an approved project
period will be made on the basis of
disease burden, performance, and the
availability of funds.

3. Direct Assistance

Applicants may request Federal
personnel as direct assistance, in lieu of
a portion of financial assistance.

4. Requirements Related To Use of
Funds

a. 60/40 Requirement: Not less than
60 percent of cooperative agreement
funds must be expended for screening,
tracking, follow-up and the provision of
appropriate support services such as
case management. Cooperative
agreement funds supporting public
education and outreach, professional
education, quality assurance and
improvement, surveillance and program
evaluation, coalitions and partnerships,
and management may not exceed 40
percent of the approved budget. [Section
1503(a)(1) and (4) of the PHS Act, as
amended] Further information about the
60/40 distribution is provided in the
NBCCEDP Policies and Procedure
Manual, Section II, beginning on page
10. The NBCCEDP Policies and
Procedures Manual can be accessed
through the Internet at http://
www.cdc.gov/cancer/nbccedp or the
program technical assistant contact
listed in Section M, ‘“Where to Obtain
Additional Information.”

b. Inpatient Hospital Services:
Cooperative agreement funds must not
be expended to provide inpatient
hospital or treatment ? services [Section

1Treatment is defined as any medical or surgical
intervention recommended by a clinician, and
provided for the management of a diagnosed
condition.

1504(g) of the PHS Act, as amended].
Refer to the NBCCEDP Policies and
Procedures Manual, Section IV,
“Reimbursement Policies for Screening
and Diagnostic Services,” beginning on
page 1, for additional information about
allowable screening and diagnostic
services.

c. Administrative Expenses: Not more
than 10 percent of the total funds
awarded may be expended annually for
administrative expenses. These
administrative expenses are in lieu of
and replace indirect costs. [Section
1504(f) of the PHS Act, as amended.]
Administrative expenses are considered
a portion of the 40 percent component
of the budget.

D. Recipient Financial Participation
Requirement

Recipient financial participation is
required for this program in accordance
with the authorizing legislation. Section
1502(a) and (b)(1), (2), and (3) of the
PHS Act, as amended, requires
matching funds from non-Federal
sources in an amount not less than $1
for each $3 of Federal funds awarded
under this program. However, Title 48
of the U.S. Code 1469a(d) requires
DHHS to waive matching fund
requirements for Guam, U.S. Virgin
Islands, American Samoa and the
Commonwealth of the Northern Mariana
Islands up to $200,000.

Matching funds may be cash or
equivalent in-kind or donated services,
including equipment, fairly evaluated.
Contributions may be made directly or
through donations from public or
private entities. Public Law 93-638
authorizes tribal organizations
contracting under the authority of Title
I and compacting under the authority of
Title III to use funds received under the
Indian Self-Determination Act as
matching funds.

Applicants may also designate as
State, Territory, or Tribe matching funds
any non-Federal amounts expended
pursuant to Title XIX of the Social
Security Act for the screening, tracking,
follow-up and case management of
women for breast and cervical cancers.

Matching funds may not include: (1)
Payment for treatment services or the
donation of treatment services; (2)
services assisted or subsidized by the
Federal government; or (3) the indirect
or overhead costs of an organization.

In determining the matching fund
contribution, applicants should
calculate the average amount of non-
Federal contributions toward breast and
cervical cancer programs and activities
for the two year period preceding the
first Federal fiscal year of funding for
NBCCEDP. This amount is referred to as

Maintenance of Effort (MOE). Only
those non-Federal contributions in
excess of the MOE amount may be
considered as matching funds.
Supplanting existing program efforts
with Federal or non-Federal sources is
not allowable.

Costs used to satisfy the matching
requirements are subject to the same
prior approval requirements and rules of
allowability as those which govern
project costs supported by Federal
funds. All costs used to satisfy the
matching requirements must be
documented by the applicant and will
be subject to audit. Specific rules and
regulations governing the matching fund
requirement are included in the OMB
Circular A-87 “Cost Principles for State,
Local and Indian Tribal Governments”
and PHS Grants Policy Statement,
Section 6.

For further information about the
matching fund requirement, see the
NBCCEDP Policies and Procedures
Manual, Section II, pages 19-21 and
page 35.

E. Requirements of the Breast and
Cervical Cancer Mortality Prevention
Act of 1990 (Public Law 101-354) and
Related Amendments

1. Required Screening Services

Programs must ensure that screening
and rescreening procedures are
available for both breast and cervical
cancers and include a clinical breast
exam, mammography, pelvic exam and
Pap test. [Section 1503(a)(2)(A) and (B).]

2. Screening Procedures

If a new or improved, and superior,
screening procedure becomes widely
available and is recommended for use,
this superior procedure will be utilized
in the program. [Section 1503(b) of the
PHS Act, as amended.]

3. Priority for Low-income Women

Eligibility for screening services
under the NBCCEDP is limited to
uninsured or under insured 2 women at

2CDC, through its delegation from the Secretary,
is tasked with implementing its programs.
Therefore, when questions regarding the programs
and the statutes behind them arise, CDC may
provide definitions or explanations of what the
statute as a whole, or terms contained therein,
mean, in order to ensure proper implementation of
its programs. CDC is entitled to deference in its
interpretation of such statutes. CDC interprets “low
income women” to include those that are
“uninsured” and “underinsured.” For the
NBCCEDP, CDC defines an uninsured woman as
one who has no health insurance and an
underinsured women as one who meets at least one
of the following criteria: (1) a woman who has
health insurance but whose coverage does not, to
any extent, reimburse for the allowable screening or
diagnostic procedure; (2) a woman who cannot
Continued
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or below 250 percent of the Federal
poverty line. The official poverty line is
established by the Director of the Office
of Management and Budget (OMB) and
revised by the Secretary of DHHS in
accordance with Section 673(2) of the
Omnibus Budget Reconciliation Act of
1991 [Section 1504(a) of the PHS Act, as
amended]. Policies related to eligibility
for screening are detailed in the
NBCCEDP Policies and Procedures
Manual, Section IV.

4. Medical Referrals

Programs are required to provide
appropriate referrals for medical
treatment of women screened in the
Program and to ensure, to the extent
practicable, the provision of
appropriate, affordable3 and timely
diagnostic and treatment services
[Section 1501(a)(2) of the PHS Act, as
amended.] The Breast and Cervical
Cancer Treatment and Prevention Act
(BCCTPA) of 2000 (Public Law 106—354)
amends Title XIX of the Social Security
Act to give States the option to provide
Medicaid coverage to women who have
been screened under the NBCCEDP and
found to have breast or cervical pre-
cancerous conditions or cancer.
Additional information about this law
can be obtained from the following web
site: http://www.cdc.gov/cancer/
nbccedp.

5. Service Delivery Area

Programs are required to establish
breast and cervical cancer screening
services throughout the State, Territory,
or Tribe. [Section 1504(c)(1) of the PHS
Act, as amended.] Funds may not be
awarded under this announcement
unless the State, Territory, or Tribe
involved agrees that services and
activities will be made available
throughout the State, Territory, or Tribe,
including availability to members of any
Indian Tribe or tribal organization (as
such terms are defined in section 4 of
the Indian Self-Determination and
Education Assistance Act). CDC may

afford her insurance provider’s deductible or
required co-payment for the allowable screening or
diagnostic procedure; (3) a woman whose insurance
supports the allowable screening and diagnostic
procedure but at intervals greater than those
recommended by the NBCCEDP; and (4) a woman
who does not have reasonable access to a provider
included under her insurance coverage.

3CDC, through its delegation from the Secretary,
is tasked with implementing its programs.
Therefore, when questions regarding the programs
and the statutes behind them arise, CDC may
provide definitions or explanations of what the
statute as a whole, or terms contained therein,
mean, in order to ensure proper implementation of
its programs. CDC is entitled to deference in its
interpretation of such statutes. Because the
NBCCEDP gives priority to serving low-income
women, CDC interprets “appropriate referrals” to
also mean “‘affordable referrals.”

waive [Section 1504 (c)(2) of the PHS
Act, as amended] this requirement if it
is determined that compliance by the
State, Territory, or Tribe would result in
an inefficient allocation of resources
with respect to carrying out a
comprehensive breast and cervical
cancer early detection program [as
described in Section 1501(a)]. A request
from the recipient outlining appropriate
and detailed justification would be
required before the waiver is approved.

6. Payer of Last Resort

Funds may not be awarded under this
announcement unless the State,
Territory, or Tribe involved agrees that
funds will not be expended to make
payment for any item or service that
will be paid or can reasonably be
expected to be paid by:

a. Any State, Territory, or Tribe
compensation program, insurance
policy, or Federal or State, Territory, or
Tribe health benefits program.

b. An entity that provides health
services on a prepaid basis. [Section
1504(d)(1) and (2) of the PHS Act, as
amended.]

7. Medicare Limit for Reimbursement of
Services

The amount paid by a State, Territory,
or Tribe for a screening procedure may
not exceed the amount that would be
paid under part B of Title XVIII of the
Social Security Act (Medicare)[Section
1501(b)(3) of the PHS Act, as amended].

8. Limitation on Imposition of Fees for
Services

Funds may not be awarded under this
announcement unless the State,
Territory, or Tribe involved agrees that
if charges are to be imposed on clients
for the provision of services or program
activities, such fees/charges for
allowable screening and diagnostic
evaluation will be:

a. Assessed according to a schedule of
fees made available to the public
[Section 1504(b)(1) of the PHS Act,
amended];

b. Adjusted to reflect the income of
the woman screened [Section 1504(b)(2)
of the PHS Act, as amended.]; and

c. Totally waived for any woman with
an income of less than 100 percent of
the Federal poverty line [Section
1504(b)(3) of the PHS Act, as
amended].Additionally, the schedule of
fees/charges should not exceed the
maximum allowable charges established
by the Medicare Program administered
by the Health Care Financing
Administration (HCFA). Fee/charge
schedules should be developed in
accordance with guidelines described in
the interim final rule (42 CFR Parts 405

and 534) which implements section
4163 of the Omnibus Budget
Reconciliation Act of 1990 (Public Law
101-508) which provides limited
coverage for screening mammography
services.

9. Quality Assurance Requirements

Cooperative agreement funds may not
be awarded [under Section 1501(a)(5) of
the PHS Act, as amended] unless the
State, Territory, or Tribe involved agrees
to assure, in accordance with the
applicable law, the quality of screening
procedures provided.

a. All facilities conducting
mammography screening procedures
funded by the Program must be MQSA
certified (Mammography Quality
Standards Act of 1992). [Section 1503
(c) of the PHS Act, as amended].
Additional information about quality
assurance is included in the NBCCEDP
Policies and Procedures Manual,
Section II, page 14.

b. All facilities conducting cervical
screening procedures funded by the
Program must be CLIA certified
(Clinical Laboratory Improvement
Amendments of 1988). Pathologists
participating in the Program must
record their findings using the Bethesda
System. [Section 1503(d) of the PHS
Act, as amended] Additional
information about quality assurance is
included in the NBCCEDP Policies and
Procedures Manual, Section II, page 14.

10. Grantee Contracting

If a non-profit private entity and a
private entity that is not a non-profit
entity both submit applications to a
State/Tribe/Territory, the State/Tribe/
Territory may give priority, based on a
competitive review process, to the
application submitted by the non-profit
private entity in any case in which the
State/Tribe/Territory determines that
the quality of such application is
equivalent to the quality of the
application submitted by the other
private entity [Section 1501(b) of the
PHS Act, as amended].

F. Program Requirements

In conducting activities to achieve the
purpose of this program, the recipient
will be responsible for the activities
under 1. (Recipient Activities), and CDC
will be responsible for the activities
listed under 2. (CDC Activities).

1. Recipient Activities

a. Implement a comprehensive breast
and cervical cancer early detection
screening program that includes the
NBCCEDP program components
delineated in the Purpose, Section A
[Section 1501(a)(1-6)]. Descriptions of
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the NBCCEDP program components,
including each component’s minimum
core expectations, are provided in
Attachment 1.

b. Attend and participate in
sponsored events: Attendance at
sponsored training, meetings, site visits,
reverse site visits, and conferences is
required. Funds may be included in the
budget request for this purpose.

2. CDC Activities

Provide technical assistance to
Grantees to support their planning,
implementation and evaluation of each
NBCCEDP program component.
Technical assistance from CDC may
address:

a. Practical application of Public Law
101-354, including amendments to the
law;

b. Design and implementation of
program components;

c. Interpretation of current scientific
literature related to the early detection
of breast and cervical cancer;

d. Interpretation of program outcome,
screening and surveillance data;

e. Overall operational planning and
program management.

3. Assist With Training on Selected
Topics.

4. Conduct Site Visits

Program Consultants may conduct site
visits or coordinate reverse site visits to
assess program progress and/or
mutually resolve problems.

G. Application Content

Use the information in the
Requirements (Section E), Recipient
Activities (Section F and related
attachments), and Evaluation Criteria
(Section G) sections to develop the
application content. Applications will
be evaluated on the criteria listed in
Section G. Because this is a competitive
program announcement, CDC requires
Applicants to submit certain data and
performance indicators in order that it
be considered in making funding
decisions. The application, including
budget, justification and appendices,
should be no more than 125 double-
spaced unbound pages, printed on one
side of 8%z x 11” paper, suitable for
photocopying, with one inch margins
and 12 point font. Applicants should
number each page and include a header
with the Applicant’s program name.
Please interpret the maximum page
limits as a ceiling, rather than a goal.

1. Executive Summary (Maximum 4
Pages)

The applicant should provide a clear,
concise summary to include the: (1)
need for the program; (2) number and

characteristics of women to be screened;
(3) requested amount of Federal
funding; and (4) past performance
indicating the applicant’s capability to
implement the program.

2. Background and Need (Maximum 6
Pages, Including Matrix)

The applicant should describe:

a. The State, Territory, or Tribal breast
and cervical cancer age-adjusted
mortality rates averaged over five years
and ranked nationally (States should
use SEER or State Cancer Registry data
for the period 1993-1997);

b. The State, Territory, or tribal
incidence rates for breast and cervical
cancer by age, race, and ethnicity
(where available) (States should use
data from their Cancer Registries for
1998 or the most recent year available);

¢. The number of women who are at
or below 250 percent of the Federal
poverty level and uninsured, by age
(18-39; 40-49; 50-64; 65+) and racial/
ethnic distribution (if possible, use 1990
Census data, unless 2000 Census data is
available); and

d. The unmet screening and
rescreening needs of uninsured and
under-insured women (where available).

Applicants are encouraged to present
these data (a—d above) using the
Background and Need matrix,
Attachment 2.

e. The priority populations for
screening, including supporting data
and/or justification for their selection.
Broadly, priority populations can be
described as women who are racial,
ethnic and/or cultural ¢ minorities, such
as American Indians, Alaska Natives,
African-Americans, Hispanics, Asian
and Pacific Islanders, lesbians, women
with disabilities, and women who live
in geographically or culturally isolated
communities in urban and rural areas.
The term priority populations, as
defined above, will be used throughout
this document.

Breast and cervical cancer death rates
vary by race and ethnicity; therefore,
applicants must review related state and
local morbidity and mortality rates to
identify specific priority populations in
need of breast and cervical cancer
screening in their geographic area.
Programs should aim to eliminate racial
health disparities by prioritizing
populations that are under screened
and/or disproportionately affected by
breast and/or cervical cancer for
recruitment and enrollment.

Regardless of the geographic area,
priority for breast cancer screening

4Cultural minorities are defined as communities
which, in order to preserve or protect cultural or
religious beliefs or practices, limit contact with
other people or the larger community.

should be given to women age 50 to 64
years of age. Priority for cervical cancer
screening should be given to rarely 5 or
never screened women.

f. The specific barriers to screening
services that impede women in the
priority populations from participating
in breast and cervical cancer screening
and diagnostic services.

3. Capability for Program
Implementation (Maximum 10 Pages,
Not Including Letters of Commitment)

a. Applicants should address their
capability to implement the proposed
activities as measured by their
accomplishments as part of an existing
or past NBCCEDP program or relevant
past experiences funded by other
sources.

(1) States, Territories, or Tribes
currently receiving NBCCEDP funds
should detail their accomplishments in
operating a comprehensive breast and
cervical cancer early detection program.
Applicants should address
accomplishments in program and fiscal
management, infrastructure
development, and